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►:

Respondents/Objectors Kinch Hoekstra and Edward Keonjian hereby respond to the

proposed statement of decision submitted to the Court by Petitioner David Hitz and the joinder

~ submitted by Deep Springs College Corporation. Petitioner's proposed statement of decision,

~ starkly devoid of reference to the record, discusses the case Petitioner would like to have

presented, and to a far lesser extent the evidence that was adduced at trial. Moreover, Petitioner,

like Deep Springs College Corporation, presents a case that is more properly addressed to L.L.

Nunn himself —arguing what Nunn could have done had he wanted to create a better leadership

training academy —and not to this Court, charged with determining whether the purpose of the

Trust is impossible, illegal or impracticable to achieve, whether administrative terms of the Trust

must be modified to accomplish the purpose expressed therein, or whether coeducational

leadership training is more important than maintaining Nunn's design of a single-sex college.

Respondents urge the Court to reject this plea to sit as, in effect, a plenary super-trustee, and

instead test the case presented at trial against the legal theories pleaded by Petitioner and the rules

of law for construing a trust. When the Court does so, the Court will conclude that Nunn

purposefully created a school for (among other things) the education of promising young men, the

school is functioning well today, and no modification is necessary in order to perpetuate the

accomplishment of Nunn's purpose.

I. THE FACTUAL PROPOSITIONS IN PETITIONER'S "FACTUAL

BACKGROUND" ARE LARGELY UNSUPPORTED BY THE EVIDENCE.

There is a disconnect between the facts presented at trial and the "facts" presented in

~ Petitioner's Proposed Statement of Decision ("Petitioner's SOD"). This is significant because a

statement of decision must be supported by substantial evidence. (Ermoian v. Desert Hosp.

(2007) 152 Ca1.App.4th 475, 501.) There is a reason the Court must read through four pages of

Petitioner's SOD before reaching a single citation to the record, and why Petitioner only cites to

the record five times in his first ten pages (excluding quotations from the Trust). Most of

Petitioner's Factual Background, which comprises most of the first ten pages, does not reflect the

469545.1 -1-
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~ facts adduced at trial. Respondents have scoured the record for support for Petitioner's "Factual

Background," and have found very little.'

Petitioner starts his "Factual Background" with subsection A, a discussion of L.L. Nunn.

~ Much as Petitioner may believe the assertions in his first two paragraphs about Nunn's

~ background and character (Petitioner's SOD at 2:8-13), they are not supported by the record. The

~ third paragraph (id. at 2:14-18), discussing Nunn's work history and education, is largely

supported, if not by citation (e.g. 4/30 Tr. [Newell] 503:16-504:15), but nothing in the record

demonstrates that Nunn owned a newspaper or attended universities in Europe. The next

paragraph (Petitioner's SOD at 2:19-28), discussing Nunn's start in the hydroelectric power

industry, is supported only insofar as Dr. Newell testified that there was an energy crisis in the

1890s because the mills in Colorado had run out of wood, and that "brought [Nunn] into contact

with Nikola Tesla, George Westinghouse," and electricity generation near Telluride. (4/30 Tr.

[Newell] 504:4-15.)

Dr. Newell provides some support in his testimony for the assertions in the first two

~ paragraphs on page 3 regarding Nunn's developing interest in education, but there is no testimony

regarding the Olmsted Power Plant and, critically, no testimony about whether Nunn "frequently

underwrote" the cost of workers at that plant obtaining undergraduate and graduate degrees.

(Petitioner's SOD at 3:9-13.)

Petitioner's exposition about the Telluride Association (Petitioner's SOD at 3:14-18 & fn.

1) is supported to the extent of the facts that Nunn built a house near Cornell University where

students could live, receive a scholarship, and study at Cornell, but Petitioner provides the wrong

year for Telluride's formation according to his own witness's testimony (1912, not 1911; see 4/30

Tr. [Newell] 493:4-12, 501:17-21), and there is no evidence that Telluride is "a self-perpetuating,

1 Petitioner may assert that Dr. Newell's manuscript (Ex. 202) supports his "Factual
Background." But the manuscript was never admitted for the truth of the matters asserted. (4/29
Tr. 467:14-17; 4/30 Tr. 529:8-531:2, 568:24-570:9; 5/1 Tr. 823:19-824:15.) Therefore, it cannot
be relied upon to support a factual proposition.
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self-governing organization of 100 or so students and young intellectuals" or for the facts in

~ footnote 1 about other good works performed by the Telluride Association.

On page 4, Petitioner does indeed present some actual facts regarding the prevalence of

women in various careers in the 1920s, and cites to the record —and to census data — in support

thereof. (Petitioner's SOD at 4:11-21.) But here, Petitioner has cherry-picked statistics that

support his proposition while ignoring ones in the record that disprove his point. Petitioner

contends that "according to 1920 Census data, it is highly unlikely that L.L. Nunn would have

ever dealt with a woman in conducting his commercial affairs." (Petitioner's SOD at 4:16-17.)

Material statistics omitted by Petitioner disprove this conclusion. For example, nearly 10% of

foreman and overseers were women in 1920 (30,171 of 307,413), as were over 10% of

government officials (4,849 of 55,597 city and county officials, 12,390 of 80,334 state and federal

officials). (Ex. 205.) With one in ten of the people in these professions women, it is, to the

contrary, highly likely Nunn, with his wide-ranging commercial interests described by Petitioner,

would have dealt with women in these positions.

More significantly, and completely omitted by Petitioner, is the likelihood that Nunn

would have dealt on a regular basis with women in the field that he devoted the last decades of his

life to: education. Nearly one-third of college presidents and professors (10,075 of 33,407) were

women in 1920, and the vast majority of teachers (639,241 of 761,788) were women. (Ex. 205.)

The prevalence of women in the teaching professions is also probative of the fallacy of

~ Petitioner's contention that Nunn started a men's college for efficiency purposes because he

wanted to train leaders and only men were leaders in the 1920s. In Nunn's essay "The Purpose",

Nunn wrote: "But wherever the heart is abundant there will be a leader no matter how great or

~ how small the following. And the blacksmith or the teacher or the surgeon who fulfills in himself

the Purpose of Deep Springs will be a good blacksmith, a good teacher, and a good surgeon, even

as Christ must have been a good carpenter." (Ex. 26-041.) Thus, Nunn gave as examples three

professions in which he foresaw Deep Springs College students going forth and becoming leaders.

One of those, teachers, was dominated by women. If it was the purpose of the Trust to train

leaders, and teaching was one of the prototypical fields of leadership in Nunn's conception, it

469545.1 -3-
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~ would have been far more efficient in the 1920s to open Deep Springs College to women.

~ Petitioner's proposition is therefore not supported by the facts he himself put into evidence.

Starting subsection B of Petitioner's "Factual Background," Petitioner presents a colorful

~ paragraph about the location of Deep Springs College which is found nowhere in the record, nor

~ was it the subject of a request for judicial notice. (Petitioner's SOD at 5:4-6.)

More germane, however, is Petitioner's unsupported discussion of elements of Deep

Springs College that have changed over time, to support the proposition that the college is in

constant metamorphosis. Petitioner asserts that the labor program, which he says is one of the

three "pillars" of a Nunnian education, was "relatively limited" during the early years of Deep

Springs College. (Petitioner's SOD at 6:3-5.) This claim is not supported in the record.

Petitioner asserts that "the breadth of the curriculum and the level of academic rigor have varied"

(id. at 6:12-13), but this, too, is not in the record. Petitioner asserts that the school's self-

~ governance policy is "unique" (id. at 6:14-16), but there is no testimony to that effect. While there

was testimony that the emphasis on religious instruction lessened over time, Petitioner asserts as a

fact that "the practice of asking applicants to identify their religious affiliation ceased in the mid-

1960's" (id. at 18-19) notwithstanding that he tried, but was unable, to elicit testimony in support

of that proposition. (5/2 Tr. [Hoekstra] 976:25-977:11.) There was no testimony that "prejudices

common in higher education during the first half of the twentieth century with respect to

admission of individuals from particular religious or racial backgrounds" have "faded" at Deep

Springs College (id. at 6:19-23).

Petitioner also asserts that self-governance is at the core of Nunn's purpose in establishing

~ the Trust, and hence has been a constant, unchanging feature of the school. But that assertion is

belied by the testimony of President Neidorf, who stated: "And then there is the self-governance

pillar of the college. And that pillar was, I think, done, in Nunn's day, rather limited." (4/28 Tr.

[NeidorfJ 165:20-22.)

Next, Petitioner asserts that Deep Springs College has suffered through crises throughout

its existence. While there may have been crises, there is no support for the proposition that

"[s]ome involved leadership and direction of the College, as when L.L. Nunn passed away and as
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~ when in the 1980's turnover at the top and inappropriate behavior among faculty, staff, and

~ students created a tumultuous environment." (Petitioner's SOD at 6:25-27.)

Petitioner asserts that by the mid-1990s, Deep Springs College "was at least $6 million in

~ the red, having long before exhausted the financial corpus of L.L. Nunn's original gifts and having

~ no endowment to help ensure its survival." (Petitioner's SOD at 7:3-5 (footnote omitted).) The

~ testimony, in fact, belies this assertion. Dr. Newell testified that, at that time, the endowment held

$3 million, although the school would have liked to have performed $9 million in deferred

maintenance. (5/27 Tr. [Newell] 1092:17-1093:6.) If the school had performed the deferred

maintenance at that time, it would have been in debt, but there was no testimony that it did so.

Petitioner then tries to put the discussion of coeducation into a historic context, but the

history is either revisionist or not in evidence. Petitioner contends that "the question of

coeducation came to the fore at Deep Springs" in the 1950s. (Petitioner's SOD at 7:8.) Dr.

Newell's testimony, however, was that he saw coeducation "first reference[d]" in 1954, but it

"didn't become a serious matter of debate" until the 1960s. (4/30 Tr. [Newell] 509:14-510:3.)

Petitioner asserts that the Trustees voted to remain all-male in 1980 but to revisit the matter in the

future, and that reconsideration started in 1992 (Petitioner's SOD at 7:11-13), but those facts were

not adduced at trial. Petitioner asserts that the Trustees deadlocked on the question of coeducation

~ in the 1990s because "one non-partisan member resigned in frustration at, and in protest of, the

tenor of the controversy" (id. at 7:16-17), but the record only evidences a 4-4 vote with one

abstention (4/30 Tr. [Newell] 521:15-22) —and no mention of resignation or protest. Petitioner

asserts that the school was then in a shambles, and "[p]rospects for raising new funds to rebuild

the College were nil" after the aforementioned vote, until the Trustees agreed to table the matter of

coeducation and devote their attention to "saving Deep Springs ...." (Petitioner's SOD at 7:17-

20.) While the record does show that the school needed repairs and the Trustees tabled the

coeducation question to address them, it does not reflect that the coeducation debate prevented —

and tabling the debate enabled —fundraising.

The next questionable factual proposition proffered by Petitioner is that Deep Springs

College's single-sex restriction disadvantages the school "relative to federal funding and private

469545.
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~ support." (Petitioner's SOD at 8:16-17.) No citation to the record is given for this proposition,

~ and the admissible evidence was to the contrary. As to federal funding, President Neidorf

~ acknowledged the question of the impact of the single-sex restriction on the availability of federal

~ money is irrelevant because "we're probably the only college in the county which does not fall

legally under the auspices of Title IX, because we don't accept money from the U.S. Department

of Education ...." (5/13 Tr. [Neidorf] 1072:16-24.) As to private funding, the trustee of the

Hugh and Hazel Darling Foundation, along-time funder of the school, testified that the foundation

he represents would likely withdraw support if the school becomes coeducational. (5/2 Tr. [Stack]

1003:3-15.) In rebuttal, President Neidorf was able to testify only that of the school's 33 "major

donors," eight were "explicitly opposed to coeducation." (5/13 Tr. [NeidorfJ 1058:12-1059:25.)

President Neidorf gave no testimony about the other 25, nor was there any testimony from those

donors themselves. David Welle, the school's Development Director, avoids the all-male

restriction in his discussions with fenders, and agrees that any prediction about trends in funding

were the school to become coeducational would be speculative. (4/29 Tr. [Welle] 315:2-7, 337:3-

8.)

Petitioner also asserts that "[t]he all male policy also appears to reduce the quality of the

applicant pool and of the resulting student body" (Petitioner's SOD at 8:17-18), but the

documentary and testimonial evidence was to the contrary (Ex. 357-040 ("It is worth noting that

the [Applications] committee had an unusually strong applicant pool this year."), 4/29 Tr.

[Robinson] 420:23-421:9). Petitioner also asserts that the single-sex restriction imperils the

quality of the faculty and academics at the school (Petitioner's SOD at 8:17-22), but that, too, is

belied by the evidence. Despite the testimony at trial in which Petitioner's witnesses did their best

to place Deep Springs College's academic performance in a poor light, the uncontradicted

evidence from the Dean (by stipulation) —given outside of the context of this litigation —was that

"the life of the mind flourishes at Deep Springs." (Ex. 357-035; 5/1 Tr. 824:25-826:1.)

The remaining paragraphs of subsection B of Petitioner's "Factual Background"

(Petitioner's SOD at 8:23-9:7) consist of philosophical generalities which are not probative of
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~ Petitioner's case, not supported by the record (except for a quotation by Dr. Newell), and not

~ helpful to resolving the issues before the Court.

Subsection C of Petitioner's "Factual Background" consists largely of quotations from the

Trust. With one minor typographical errar~, the quotations appear correctly rendered.

In sum, eliminating the unsupported propositions, Petitioner's "Factual Background" can

be reduced to quotations from the Trust and a smattering of historical facts about Nunn's life and

times. The balance should be disregarded because it is not supported by substantial evidence.

II. BY THE PLAIN LANGUAGE OF THE TRUST, THE LIMITATION TO THE

EDUCATION OF YOUNG MEN IS INTEGRAL TO THE TRUST'S PURPOSE.

A. The Trust Is Not Ambiguous.

After his factual background, Petitioner moves on to a lengthy reconsideration of the

question of the interpretation of the Deed of Trust3, and in particular the purpose of the Trust.

~ (Petitioner's SOD at 12:3-27:11.) Respondents have already addressed those issues in detail in

~ their Memorandum of Points and Authorities Regarding Interpretation of Deed of Trust, filed

~ October 4, 2012, and their Response Memorandum of Points and Authorities Regarding

~ Interpretation of Deed of Trust, filed October 19, 2012; it is there demonstrated that canons of

interpretation require that the restrictive direction to devote the Trust to the education of promising

young men is integral to the Trust's purpose. Respondents here limit themselves to issues directly

responsive to Petitioner's newest attempt to explain away or diminish the legal restriction

embodied in the stipulation in the Deed of Trust that the purpose of the Trust is to provide for the

education of promising young men.

Petitioner contends that "[t]he first step in the process of interpretation is to determine

~ whether there is any ambiguity in the trust." (Petitioner's SOD at 12:24-25.) To the contrary, the

first step in interpretation is instead to give effect to the intention of the grantor, where that intent

~ On page 10, approximately line 23, Petitioner transposes the apostrophe and the "s" of
"trustees"'.

3 Respondents will refer in this section to the Deed of Trust where necessary to avoid confusion
between the instrument creating the Trust and the Trust itself.

469545.1 ^/
-/-

Response to Petitioner's Proposed Statement of Decision



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

~ can be determined by the plain language of the trust instrument, ensuring that all language therein

is given effect —not to hunt for possible ambiguity. "Since the entire purpose of interpreting the

will is to give effect to the testator's expressed desire, an interpretation of the document

necessarily involves the process of determining the testator's intent." (Estate of Casey (1982) 128

Ca1.App.3d 867, 871 (emphasis added).)

A trust must be administered in accordance with the intention of the settlor as expressed in

~ the deed. (Prob. Code, § 21102, subd. (a) ("The intention of the transferor as expressed in the

instrument controls the legal effect of the dispositions made in the instrument."); Newman v. Wells

Fargo Bank, N.A. (1996) 14 Ca1.4th 126, 134; Estate ofFerrall (1953) 41 Ca1.2d 166, 176.)

"[T]he paramount rule in the construction of wills is that the intention of the testator must be given

effect as far as possible .... [A]t all times such intention is of supreme importance, and all other

rules of construction must yield to it." (Estate of Munson (] 942) 54 Ca1.App.2d 590, 592

(emphasis added) (citing Estate of Lawrence (1941) 17 Ca1.2d 1, 6; Estate of Wilson (1920) 184

Cal. 63, 66; Estate of Phelps (1920) 182 Cal. 725; Estate of Russell (1968) 69 Ca1.2d 200, 206.)4

In ascertaining the testator's intent, "the intention to be determined is that which is actually

expressed in the language of the will." (Estate of Simoncini (1991) 229 Ca1.App.3d 881, 889

(emphasis in original).) In other words, courts "ascertain what the testator meant by the language

he used." (Russell, supra, 69 Ca1.2d at pp. 205-206.) Therefore, if Nunn's intent can be

determined from words he actually used in the Trust, the "inquiry is ended." (Simoncini, supra,

229 Cal.App.3d at p. 889.)

Petitioner's attempts to cloud the clear language of the Trust fail. That a party who wishes

to obtain a particular result offers a more convenient (to that party) construction of restrictive

language does not create ambiguity or doubt (despite the assertions in Petitioner's SOD at p. 15,

fn. 5). Rather:

To say that language is ambiguous is to say there is more than one semantically
permissible candidate for application, though it cannot be determined from the

4 The same general rules of interpretation apply to "a will, trust, deed and any other instrument."
(Burkett v. Capovilla (2003) 112 Ca1.App.4th 1444, 1449 (citing Prob. Code, § 21101).)
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language which is meant. Every substantial claim of ambiguity must tender a
candidate reading of the language which is of aid to the claimant. One must ask
what meanings are proffered and examine their plausibility in light of the language.
A party attacking a meaning succeeds only if the attacker can pro op se an
alternative, plausible, candidate of meaning.

~ (Estate of Dye (2001) 92 Cal.App.4th 966, 976 (emphases added).) In this case, the attacker, who

~ bears the burden of proof, does not succeed according to this standard.

Simply put extrinsic evidence may not be used to give the instrument a meaning to which

it is not reasonably susceptible. (Russell, supra, 69 Ca1.2d at p. 211.) ̀ "If the evidence offered

would not persuade a reasonable man that the instrument meant anything other than the ordinary

meaning of its words, it is useless."' (Ibid. (citation omitted).)5

Petitioner is on equally poor footing in citing Probate Code section 21121 for the claim

that "[a] provision which is ̀ ambiguous or doubtful' may be explained by any reference to or

recital of the provision in another part of the instrument." (Petitioner's SOD at 12:21-23.) Here,

the provision in question is not ambiguous or doubtful. Even were the Court to disagree, the

direction to consult "any reference to or recital of the provision" elsewhere in the Trust undercuts

Petitioner's efforts and removes any such ambiguity. "All parts of an instrument are to be

construed in relation to each other and so as, if possible, to form a consistent whole." (Prob. Code,

§ 21121.)

In cases where there is "any apparent conflict between its different clauses or
provisions, the circumstances surrounding its execution and the conditions and
motives of the parties as shown by recitals in the contract or matters in evidence
should be taken into consideration in order that the true intent of the parties may be
ascertained."

~ (Burch v. Premier Homes, LLC (2011) 199 Cal.App.4th 730, 744 (citation omitted).) "The facts

recited in a written instrument are conclusively presumed to be true as between the parties thereto,

or their successors in interest ...." (Evid. Code, § 622.) "If the operative words of a grant are

~ doubtful, recourse may be had to its recitals to assist the construction." (Civ. Code, § 1068.)

5 Indeed, although Respondents believe that the extrinsic evidence overwhelmingly
demonstrates Nunn's steady commitment to founding and perpetuating Deep Springs as a men's
college dedicated to preparing young men for lives of service, such evidence is not needed for the
Court's analysis, since no reasonable ambiguity exists that would permit its consideration.
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As the Court is well familiar, the recitals of the Deed of Trust state:

WHEREAS grantor has heretofore established an educational institution at Deep
Springs in Inyo County, California, and has been there carrying on educational
work for the education and development of promisin~youn men; and

WHEREAS grantor, desiring to provide for the development and perpetuation of
such educational work, has heretofore conveyed the property hereinafter described
to the above named grantees by a certain instrument in writing dated May 15, 1923,
and duly executed and delivered by grantor, and now desires to supplement and
confirm said conveyance dated May 15, 1923, by the execution and delivery of this
conveyance which more particularly defines both certain of the property conveyed
and the terms and conditions of the trust upon which grantor desires that the
property conveyed by him to said grantees shall be held and used;

(Ex. 1-001 (emphasis added).) In these recitals,6 the only description Nunn chooses to

~ characterize the enterprise at Deep Springs is that it is "educational work for the education and

development of promising young men." Nunn clearly states here that what he desires to

accomplish via his Trust is to provide not only for the "development" but also the "perpetuation of

~ such educational work" — "such educational work" being the "education and development of

promising young men." Contrary to Petitioner's assertions, the Trust's recitals make plain that the

education and development of promising young men was the primary characteristic of the

educational enterprise that Nunn desired to perpetuate.

The foregoing recitals unequivocally demonstrate the absence of any ambiguity —Nunn

wished to perpetuate an institution devoted to the education of promising young men. Equally

plain, the phrase "promising young men" in the "Purpose paragraph" (i.e. the numbered paragraph

1 on page 4 of Exhibit 1) refers exclusively to young men.

And when Nunn wrote that he wished for his Trust to perpetuate Deep Springs as an

institution for the education of promising young men, he plainly meant that this should be the

nature of the institution in perpetuity. The language of the recitals makes clear that Nunn

6 A recital is "[a] preliminary statement in a contract or deed explaining the reasons for entering
into it or the background of the transaction, or showing the existence of particular facts ...."
(Black's Law Dictionary, Abridged Eighth Ed. (2005), p. 1053.)

~ As stated in the Trust on starting at the bottom of page 1 of Exhibit 1 and continuing with
the bottom of page 3 and the top of page 4 (emphasis added):
(footnote continued)
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intended for his Trust to ensure that Deep Springs be dedicated solely and in perpetuity to the

education of promising young men.

B. Petitioner's Proposed Constructions Are Not Plausible.

Even were there an ambiguity in the Trust, the constructions proposed by Petitioner are not

plausible given the terms of the Trust.

As Petitioner does not propose that the Court should adopt the fanciful constructions he

asserts are possible, but merely suggests that their possibility creates or shows ambiguity that

would allow for the consideration of extrinsic evidence, it seems unnecessary to contest them in

~ detail. (See Petitioner's SOD at 13:7-15:23.) Four such constructions do merit comment insofar

~ as they are offered to the Court as proper interpretations of the Trust instrument and not just

possible interpretations that might suggest ambiguity were they plausible.

First, Petitioner begins this exercise by saying that "[p]aragraph number 1 of the Trust

instrument is a lengthy sentence which enumerates things L.L. Nunn had in mind concerning Deep

Springs." (Petitioner's SOD at 13:12-13; see id. 18:13-14.) This is a burlesque of Petitioner's

attempt to diminish what the parties regularly refer to as the "Purpose paragraph," which begins:

"The purpose for which the property hereby conveyed and the rents, income, profits, and proceeds

thereof, shall be used by said Trustees is ..." and which concludes "which work shall be carried

on not for profit but solely for the advancement of the purpose hereinabove mentioned." (Ex. 1-

NOW THEREFORE in consideration of the premises and for the use as hereinafter
set forth, grantor does hereby give, grant, bargain, sell and convey unto the said
grantees, and their successors and assigns forever, all and singular the following
described property, to-wit:

[Property Description Omitted]

TO HAVE AND TO HOLD all and singular the above mentioned and described
property, together with its appurtenances, unto the said grantees, and their
successors and assigns forever, but in trust, nevertheless, to be held, used, and
disposed of by the said grantees and their successors appointed in pursuance of the
terms hereof (said grantees and their said successor being hereinafter called
trustees), for the purpose, with the powers, and upon the terms and conditions
hereinafter more fully set forth, to wit ... .
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004.) Between these clear markers, Nunn does not merely enumerate some things he then

happened to have in mind, but sets forth the purpose of the Trust. Petitioner, however,

~ characterizes what Nunn is doing in this paragraph as referring "to other aspects of his vision for

~ and the then current character of Deep Springs." (Petitioner's SOD at 17:14-15.) This is an

~ attempt to reduce the restriction that Petitioner wishes to remove to language that is either merely

~ precatory or merely descriptive. -This contradicts the plain meaning and guts the statement of the

purpose of the Trust.

Second, Petitioner misconstrues paragraph 2(b) of the Trust. Petitioner asserts: "Neither

~ paragraph 1 as a whole nor any other elements it contains [besides the non-profit requirement] is

mentioned in provision 2(b) let alone made a condition of transfer. This raises the question of

how rigorously the grantor wished the Trustees to preserve an institution which hewed strictly to

each and every other element recited in paragraph 1." (Petitioner's SOD at 14:15-18.) Given the

recitals and the language of the "Purpose paragraph," there can be no such question; but if there

were, Nunn decisively answers it in paragraph 2(b). He makes clear that the res may be

transferred when doing so will "carry out the purpose herein set forth" (i.e. in paragraph 1), and

sets down a rigorous condition: "provided that under no circumstances shall any of the trust estate

be so transferred or turned over to any such organization formed or operated for private gain, or

for use otherwise than in the accomplishment of the purpose of the trust." (Ex. 1-005 (emphasis

added).) Even when confronting the possibility of the failure of the institution at Deep Springs to

accomplish the purpose of the Trust, such that remaining assets were to be transferred to another

organization, Nunn insisted that the Trustees hew strictly to all of the elements recited in

paragraph 1, which lays down the purpose of the Trust. What is more, no such transfer could take

place unless the transferee was held subject "to all [the Trustees'] duties and responsibilities

hereunder[.]" (Ibid.) As the fiduciary obligation of the Trustees was and is to carry out the

purpose of the Trust as laid down in the Deed of Trust, Nunn imposes a strict condition on transfer

that the transferee adhere to the elements found in the "Purpose paragraph." Far from supporting a

finding of ambiguity, paragraph 2(b) forcefully insists on adherence to all elements of the purpose

and every duty and responsibility expressed in and implied by the Trust.
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Third, Petitioner mistakenly claims that Nunn's insistence that monies received by the

~ Trustees be "devoted to the primary object of this trust" while elsewhere referring to the "purpose"

of the trust shows that he "intended more than one goal for use of Trust assets." (Petitioner's SOD

at 14:19-27.) In context, it is clear that "the primary object of this trust" can be nothing other than

"the purpose" itsel£g That sentence continues (par. 2 (g)) by insisting that the actions of the

~ Trustees should be undertaken "for the accomplishment of the purpose of this trust." (Ex. 1-006.)

~ There are thus nine references to "the" purpose of the Trust in the Deed of Trust itself, and one to

"the primary object" of the Trust; all of these references are clearly to the purpose as it is

articulated in the whole of the "Purpose paragraph" (the unacceptable alternative being that Nunn

suddenly refers to "the primary object of this trust" where that is nowhere delineated or

explained). The "Purpose paragraph" describes a single purpose, and Nunn never refers in the

Trust to "purposes," "a purpose," "the secondary purpose," or the like. Every indication in the

Trust instrument is that the Court (and the Trustees) should regard this as a trust with a single

animating purpose, and that that purpose is laid out in the "Purpose paragraph."

Fourth, Petitioner would have the Court find that the phrase "for the education of

promising young men" is "reasonably susceptible to the meaning (as Petitioner contends) ̀for the

education of promising young men, but not to the exclusion of women."' (Petitioner's SOD at

15:4-6.) This contradicts the Court's February 13, 2013 Order at 9:22-23 ("The Trust can not be

construed as giving the Trustees discretion to admit female students.").

Petitioner's extraordinary and speculative hypothesis that this is so because the "gender of

the Deep Springs Student Body did not enter L.L. Nunn's mind" is accompanied by two claims.

g That Nunn refers to "the primary object of this trust" does not authorize trustees to pull apart
Nunn's explicit stipulation of the purpose to try to find out which elements of it are primary and
which are secondary. The "primary object" of the Trust is laid down in the "Purpose paragraph."
Secondary or derivative objects will of course be aimed at in pursuing the primary object or

purpose. For example, secondary objects might be that the trustees must raise funds and invest
wisely because these goals are instrumental to pursuing the purpose of the Trust.
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(Petitioner's SOD at 15:6-7; see 23:19-20, 25:23-24.)9 First, that "women at the time played

~ virtually no meaningful role in business, government, or higher education." (Petitioner's SOD at

15:7-9.) Two sources are cited for this claim. One is the testimony of Professor Lehecka (4/30 Tr.

[Lehecka] 586-588), but the cited testimony provides no support for the claim. The other is the

1920 census data in Exhibit 205. According to this data, however, women comprised roughly

10% of government officials, 30% of college professors and presidents, 40% of store clerks, and

~ 6% of retailers. Nunn therefore would have repeatedly encountered women in these and other

~ vital roles, especially in the West, and it is dismissive of these women to say that they played no

meaningful role. Not least, the assumption that the lives of service Nunn wished Deep Springs

students to lead was limited to roles in business, government, or higher education is unwarranted.

Second, Petitioner claims that the possibility that Nunn never thought of the gender of the

~ Deep Springs College student body receives support from the claim that "the institutions which he

used as models ...were all male." (Petitioner's SOD at 15:9-10.) It is obvious that Nunn felt free

~ to depart from his models in fundamental ways: the Deep Springs College that Nunn founded was

hardly a duplicate of Harvard, or of coeducational Cornell, or of any other "model." Nor would it

follow from Nunn having been influenced by the all-male character of some institutions he

admired that he therefore did not think about the gender of the Deep Springs College student

body; his judgment about all-male institutions was at least as likely to have influenced his decision

to stipulate in the Trust that Deep Springs be dedicated in perpetuity to the education of men. ~ °

Petitioner discerns in the Trust Nunn's intent to train students in the skills necessary to

~ improve mankind, and equates (without support or argument) improving mankind with leadership.

(Petitioner's SOD, at 15:14-15.) He further says that Nunn's emphasis on meaningful self-

9 It is, however, contradicted in Petitioner's SOD at 17:18-19, 22:12-13, and 26:19-20; and at
4/30 Tr. [Newell] 498:26-499:17.

to petitioner's claim that Nunn's models for Deep Springs were all-male is remarkable: he
admits that Nunn was aware of coeducational schools, so if Nunn deliberately chose as his models
all-male institutions instead, this supports the idea that his specification that Deep Springs should
be all-male was conscious and intentional.
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governance is consistent with the view that he wished to train students for leadership. That

consistency is not in question, but it is worth noting that the emphasis on student self-governance

is consistent with other views of the matter, including that he wished to provide for the education

~ of young men for lives of service.

The final appeal Petitioner makes for the consideration of extrinsic evidence is to say that

~ this is warranted by two explicit references to extrinsic evidence in the Deed of Trust. The first is

the reference to the "educational work ...already inaugurated ... at Deep Springs." (Petitioner's

SOD at 16:1-2.) Petitioner admits, however, and Nunn makes clear in the recitals to the Trust, that

the educational work already inaugurated at Deep Springs was for the education of promising

young men. Further, Nunn makes clear in the recitals that he wishes to perpetuate this institution

for the education of such men. The second reference (see Petitioner's SOD at 16:3-6), in

paragraph 5 of the Trust, is limited to a specific mentioned class of documents ("the

correspondence of grantor and of the institution") insofar as they cast light on the particular issue

of Nunn's understanding of student self-government, and is therefore irrelevant here.

Petitioner argues that Nunn returns in the Trust to educational work, student self-

government, and non-profit operation, while "other features mentioned in paragraph 1 are not

revisited." (Petitioner's SOD at 17:11-13.) As we have seen, Nunn repeatedly refers in the Deed

to his intention that his Trust be dedicated to the education of promising young men. Even had he

stated this only once, that he does so in stipulating the purpose of the Trust is sufficient and

determinative. Nor is there any reason to think that Nunn would have thought that the stipulation

that it is "young men" for whom the Trustees are to provide the Deep Springs education required

elucidation.

C. The "Purpose Paragraph" States the Trust's Purpose.

Having failed to convince the Court that "men" in the Trust means "men but not only men"

ar that the Trust grants unfettered discretion to the Trustees, Petitioner now attempts a new

strategy that requires him to contradict his own reading of the Trust as having a single purpose that

is expressed in the entirety of Paragraph 1. Petitioner does so by attacking the idea that

"paragraph 1 is the full and complete statement of L. L. Nunn's purpose." (Petitioner's SOD at
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17:23-24.) Petitioner denies that the "Purpose paragraph" states the integral purpose of the trust,

preferring the view that "L.L. Nunn was interested in a number of things for Deep Springs" and

that these elements were not "rigidly tied to each other." (Id. at 18:12-15.) That the most

~ reasonable and natural construction of the plain language of the "Purpose paragraph" is that it does

state the integral purpose of the Trust in which the elements are all tied together is illustrated in the

~ original Petition at the root of this litigation, where Petitioner asserts the following immediately

~ under the heading "THE TRUST PURPOSE":

8. As stated in Paragraph 1 of the Deed of Trust, the specific purpose of the L.
L. Nunn Trust was to:

provide for and carry on educational work in the State of California
similar to and in development of the work already inaugurated by
Grantor at Deep Springs in Inyo County, California, but in such
manner and form and at such place or places within said State as
said Trustees in good conscience and the exercise of their best
judgment may determine, for the education of promising young
men, selected by said Trustees or as they may prescribe, in a manner
emphasizing the need and opportunity for unselfish service in
uplifting mankind from materialism to idealism, to a life in harmony
with the Creator, in the conduct of which educational work
democratic self-government by the students themselves shall be a
feature as is now the case at said Deep Springs and which work shall
be carried on not for profit but solely for the advancement of the
purpose hereinabove mentioned.

~ (Petition for Court Order Construing Trust Provisions, or, If Necessary, Modifying the Trust

~ Instrument, filed Feb. 6, 2012, at 4:9-18; see also Petitioner's Opening Brief on Interpretation of

the L. L. Nunn Trust, dated Oct. 1, 2012, at 4:10-23 ("The purpose of the Trust is stated in

paragraph 1 of the Deed of Trust. The full text is as follows: [then follows whole of par. 1, here

omitted] (the ̀ Purpose Paragraph').").)

This Respondents submit, is the specific purpose of the Trust.l ~ As its accomplishment is

not impossible or impracticable, the Petition is without foundation.

Petitioner's additional arguments are not probative or persuasive:

~ ~ By contrast, the latest proposed statement of the Trust's purpose is not reasonable, as it is
neither accurate nor complete: "the primary purpose of the Trust is to fund the continuing
operation of Deep Springs College as anon-profit institution of higher education which utilizes
meaningful self-government as a key pedagogical method." (Petitioner's SOD at 19:4-7.)
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Petitioner claims to find support for his parsing of a constellation of Trust purposes in Dr.

Hoekstra's testimony, but he misrepresents the cited testimony. Contrary to Petitioner's assertion,

Dr. Hoekstra did not testify that "it cannot be determined whether any one or more of these

components are either elevated or subservient to others." (Petitioner's SOD 18:2-5, citing "945-

~ 948".) He was asked: "And is each of those elements equal with the others or some elevated

above others? Or how do you deal with that?" He replied: "Well, I deal with that by saying, ̀I

don't know."' (5/2 Tr. [Hoekstra] 947:26-948:4.) As the Trustees were never presented with an

irremediable conflict between any of the elements of the Trust purpose, this question did not arise

in practice.

Petitioner is also misguided in seeking support for his construction in the fact that Nunn

anticipated that Deep Springs College could not be a static institution. That "the grantor

anticipated that things would change at the College over time" is incontrovertible. (Petitioner's

SOD at 18:22-23.) Nunn thus provided the Trustees with discretion to deal with such changes

appropriately, so long as they do so within the confines of the Trust provisions, and — in particular

— so long as they do so while always respecting the specific purpose as laid out in the Trust.

Petitioner turns again to his idea that if Nunn had wished to bind the Trustees to any

particular requirements, he "would have expressed that intent by using the term ̀ shall' or its

equivalent in connection with one or more of those elements." (Petitioner's SOD at 18:27-19:1,

see id. at 13:24-14:6, 16:14-26.) In these passages, Petitioner proposes a construction of the

Purpose Paragraph that is not semantically viable. His theory is that Nunn used "shall" to indicate

the only irreducible elements of self-governance and non-profit. Rather, the entirety of the

"Purpose paragraph" is imperative, and "shall" was used where it grammatically belonged.

"Shall" prefaced the entire paragraph ("shall be used"). ~ 2 It does not make grammatical sense to

put "shall" before "for the education of promising young men" because that phrase is already

~ ~ Petitioner accordingly concedes that "the Deed of Trust states that Deep Springs College shall
be for the ̀ education of promising young men' ...." (Petitioner's Opening Brief on Interpretation
of the L. L. Nunn Trust, dated Oct. 1, 2012, at 13:1-2 (emphasis added).)

469545.1

Response to Petitioner's Proposed Statement of Decision



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

~ subordinate to the "shall" in the preface of the paragraph. Once one arrives at "in the conduct of

~ which," the grammatical structure of the paragraph has shifted and "shall" needs to be reasserted

~ to keep with the mandatory construct of the paragraph. Put another way, it would be

~ ungrammatical (and redundant) to put "shall" before "promising young men" (e.g. "The purpose

~ for which the property hereby conveyed ...shall be used by said Trustees is to provide for and

carry on educational work ...shall be for the education of promising young men ...."), and it

~ would be ungrammatical to omit "shall" in the self-government clause (e.g. "The purpose for

which the property hereby conveyed ...shall be used by said Trustees is to provide for and carry

on educational work ... in the conduct of which educational work democratic self government by

the students themselves [] be a feature ....") "To say that language is ambiguous is to say there is

more than one semantically permissible candidate for application, though it cannot be determined

from the language which is meant." (Dye, supra, 92 Cal.App.4th at p. 976.) Because Petitioner's

construction of the Trust is not semantically permissible, he is unable use it to introduce ambiguity

into the clear language of the Trust.

D. The Extrinsic Evidence, If Considered, Does Not Support an Intent to Educate

Women at Deep Snrin~s College.

Were the Court to find that Petitioner has proposed a permissible construction of the Trust

and then turned to examining the extrinsic evidence of Nunn's intent, Respondents submit the

Court would conclude that Nunn meant what he said: Deep Spring College is for the education of

promising young men.

Were the Court to find that L. L. Nunn's intent is not indicated in the Trust, the next step in

construing the Trust is to apply rules of construction. (Prob. Code, § 21102, subd. (b).) "The

court ...has no power to alter terms of contract of trust between testator and his testamentary

trustee by omitting terms and adding terms of its own composition." (Estate of Bodger (1955) 130

Ca1.App.2d 416, 424.) "The words of an instrument are to receive an interpretation that will give

every expression some effect, rather than one that will render any of the expressions inoperative."

(Prob. Code, § 21120.) Petitioner's entire effort in these pages is to render an expression
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inoperative, and in doing so he suggests substituting or prioritizing a range of terms of his own

~ composition.

Petitioner invokes the following few items of extrinsic evidence:

Petitioner says that there were aspects of the Deep Springs education that were "important

to L.L. Nunn and to the vision he had for the College" and that "[i]n other writings, L.L Nunn

describes the program and his desires for the College in a manner which is not the same as what is

set forth in terms of particular elements in paragraph 1." (Petitioner's SOD at 19:20-21, 20:3-5.)

Although Respondents agree that some of Nunn's writings express views that diverge from the

authoritative Trust instrument (whether because of a differing audience, a change of mind, or the

difference between communicating what he wished for and what he legally required), the fact is

that Petitioner confuses Nunn's wishes for Deep Springs with his binding testamentary intent.

"Courts discern testamentary intent by applying a will's terms and the applicable law (see § 21102

[`The intention of the transferor as expressed in the instrument controls the legal effect of the

dispositions made']), not by discerning the unexpressed wishes of decedents." (Dye, supra, 92

Cal.App.4th at p. 976.)

Petitioner quotes a 1924 letter from Nunn to the Trustees, in which Nunn writes that

the fundamental principles practised [sic] at the institution are what I wish to
perpetuate. I shall keep driving home to you gentlemen, even if it takes my dying
breath, that the purpose of Deep Springs is the education of promising young men
in a manner emphasizing the need and opportunity for unselfish service and
uplifting mankind from materialism to idealism, to a life in harmony with the
Creator.

~ (Ex. 32-003 - 32-004, quoted at Petitioner's SOD at 20:14-18.) Petitioner points out that a number

~ of things that were important to Nunn are not mentioned in this stripped-down account of what

~ was most vital to him. Petitioner says that "[s]tudent self-governance and non-profit operation

have to be included" in "the ̀ fundamental principles practised at the institution' to which the
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author refers" (Petitioner's SOD at 20:22-24), but this assertion is based on recognizing that the

purpose as laid down in the Trust trumps any other expressions or indications of purpose.13

Petitioner asks the Court to find that Nunn could not have wanted to require his Trustees to

~ perpetuate a men's college because the character of Nunn was that he "always pushed to improve

whatever enterprise he focused on at a given time." (Petitioner's SOD at 21:6.) Petitioner recites

certain facts for this proposition in the next sentence of his proposed statement of decision

(Petitioner's SOD at 21:6-10), but only the facts regarding Claremont and the Telluride

Association are supported by the trial record, and in any case Petitioner's conclusion hardly

~ follows from even the claimed facts.14

Petitioner further suggests that education, student self-government, and non-profit

operation were the most important elements of Deep Springs College to Nunn, and that they were

more important to him than the education of promising young men. (Petitioner's SOD at 21:21-

23:22.) This is an exercise in speculation. But even if it could be shown that these three elements

of the purpose were more important to Nunn, the Court and the Trustees would nonetheless be

obligated to insure that the other elements of the purpose are upheld. Petitioner has not even

asserted that the all-male student body undermines the non-profit status or the functioning of

student self-government, and he has failed in his attempt to show that it undermines the kind of

education that Nunn wished to perpetuate.

13 It is Petitioner who wishes the Court to consider extrinsic evidence; Respondents simply note
that this extrinsic evidence shows that when Nunn wrote to the Trustees shortly after the Deed was
executed, he did so to insist that they should perpetuate the fundamental principles practiced at the
institution, and he insisted in the most vehement terms that "the purpose of Deep Springs is the
education of promising young men" in the specified manner. That is, Nunn insisted to the
Trustees that the most basic purpose of Deep Springs College integrally includes a restriction (to
"the education of promising young men") that Petitioner, by contrast, insists was not especially
important to Nunn, and even doubts was given any thought by Nunn at all. (Petitioner's SOD at
23:19-22, 15:6-7, 25:23-24.)

14 petitioner also quotes a letter that Nunn wrote to Telluride students about their deliberations,
but this is hardly probative in determining his view of the obligations of the Trustees of Deep
Springs College. (Id. at 21:12-17.)
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Petitioner's arguments also suffer from the defect that the cited evidence does not support

the factual propositions. Petitioner claims that Nunn "drove to establish a school which would

eventually rival Harvard, Yale, and Princeton." (Petitioner's SOD at 21:26-27.) This is

~ unsupported by the record, which only suggests that these universities were among Nunn's

~ models. (4/30 [Newell] 492:25-493:3; 4/30 [Lehecka] 609:10-14.) Petitioner claims that "there is

no element to which L.L. Nunn directs greater emphasis, both within and beyond the Deed of

Trust, than student self-governance." (Petitioner's SOD at 22:6-8.) There is no support for this

idea in the record, and it is in tension with evidence that is in the record. (4/28 Tr. [NeidorfJ

165:20-22.) Petitioner asserts: "Elite colleges and universities educated only men." (Petitioner's

SOD at 23:11-12.) This (and the similar claim at Petitioner's SOD at 25:18-19) is a false

statement (for example, it is false of the college (Oberlin) and the university (Cornell) with which

Nunn had been most extensively acquainted before founding Deep Springs College), and in any

event it is unsupported by the trial record. Also without support in the record are the statements

that "[w]omen led more protected lives and when they sought higher education that took place

close to home and not in an undeveloped, isolated, and rugged environment such as Deep Springs

Valley;" and that "[e]ven if women were to attend the College, chances that they would be

interested in pursuing let alone accepted in the domains of interest to L.L. Nunn were exceedingly

small." (Id. at 23:12-13 and 23:17-19.) That "[t]he professions in which L.L. Nunn had been

engaged during his lifetime, along with those other arenas where he expected Deep Springs and

Telluride participants to flourish after graduation, were almost exclusively men's clubs" is

unsupported by the record and contradicted by the 1920 census data found in Exhibit 205. (Id. at

23:15-17.)

Petitioner further argues that "there is no extrinsic evidence which points to L. L. Nunn

having regarded the education of ̀promising young men' — in and of itself — to be a goal for the

College." (Petitioner's SOD at 23:3-4.) It is unclear what "in and of itself' here means —

presumably "non-profit" is not "in and of itself' a goal for the College. But there is ample

evidence that Nunn intended —and indeed as shown in his 19241etter to the Trustees quoted

above, insisted —that Deep Springs College be devoted to the education of promising young men.
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"Promising young men" was not the goal of the Trust, but educating them in a particular way was;

thus, the restriction to their education was and is integral to the institution's purpose. Nunn,

according to Petitioner, "did not include in any document a specification of his reasons for starting

Deep Springs as a men's college." (Petitioner's SOD at 23:4-5.) Explanation and justification are

~ not necessary markers of importance; that the specific direction to educate promising young men

~ was essential to Nunn is proved by the Trust itself. Moreover, absence of evidence is not

~ tantamount to evidence of absence. Not least, as a huge number of Nunn's documents were

~ destroyed, the absence of documents emphasizing his dedication to educating men in particular is

unsurprising.

Petitioner also suggests that it is revealing that "[n]or did L. L. Nunn include in any writing

a statement indicating that he wished to exclude women as students either during the time he led

the institution or thereafter." (Petitioner's SOD at 23:8-9.) The Trust itself, along with many

other documents by Nunn that employ similar language, clearly indicate that Nunn wished to

exclude women as students in perpetuity. As Respondents demonstrated at length in their earlier

~ documents on interpretation, to require the Trustees to devote the Trust to the education of

promising young men (in a particular way), and to require them to pursue solely that purpose,

necessarily requires the exclusion of women from the Deep Springs College student body.

Strikingly, Petitioner contends the omission of "leadership" from the Deed of Trust "is

~ critical" and "bears significant though not conclusive weight." (Petitioner's SOD at 23:27-24:1.)

He goes on to say that "[w]hile it may be that the grantor considered leadership training to be an

important part of what he wanted to provide at the College, the parameters of this component and

its relative significance to him are not established definitively in the writings." (Id. at 24:11-14

[emphasis added].) And Petitioner's conclusion from Dr. Newell's testimony is that "[i]t is

therefore not possible to exclude training in leadership as an objective which L.L. Nunn wished

the College to pursue." (Id. at 24:23-25:2 [emphasis added].)15 Petitioner suggests that the Court

~ 5 Note that the references to Moses, Washington, and Lincoln here are not supported by the trial
record (Petitioner's SOD at 24:16-18); that the record does not support the claim that "the
(footnote continued)
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should not conclude that training in leadership was Nunn's "dominant purpose"; and he observes:

"L.L. Nunn could not reasonably have expected that all Deep Springs students would become

leaders. Nor is there any indication in the intrinsic or extrinsic evidence that he believed the

College would fail in achieving its objectives as a result." (Id. at 25:4-8.) The upshot of all of this

~ is that the Court should not base any decision about whether ar not the Trust should be modified

~ on the idea that Deep Springs College is essentially committed to training leaders.

The section of the Petitioner's Statement of Decision devoted to interpretation concludes

with another discussion of the phrase "for the education of promising young men." (Petitioner's

SOD at 25:9-26:28.) He argues that this cannot be the purpose of Deep Springs, according to the

letter to the Student Body, "Children of This World" (Ex. 359), because "[i]t is illogical to say that

young men ready to accept the purpose could at the same time also be the purpose." (Petitioner's

SOD at 25:13-16.) But there is no illogicality here:

The purpose of Deep Springs ... is to create an environment where young men of
sound character may find religious influences which will help them build that
character for full employment in the service of their fellow men.

This environment consists:

(1) In intimate association with a small group of young men who have declared
themselves ready to accept the purpose of Deep Springs.... In them the Purpose
must be fulfilled.

(Ex. 359-003.) The purpose of Deep Springs is to educate young men in a particular way, and

those young men must accept this purpose. It is in this "small group of young men" that "the

Purpose must be fulfilled."

Petitioner asserts that "there is no indication that either the selection of only men — to the

~ exclusion of women —from [sic: for] the Deep Springs student cohort was intentional or important

to L. L. Nunn." (Petitioner's SOD at 25:16-18.) He further says that "there is no definitive

articulated purpose" of Nunn's models for his educational undertakings "was to train leaders"

(ibid. at 24:18-20); and that the claim that Nunn's educational projects before Deep Springs were
"designed to generate a cadre of leaders who could return to further develop the nascent power

industry" (ibid. at 24:20-23) appears to be contradicted by Dr. Newell's testimony (4/30 [Newell]

491:8-10).
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indication from any evidence that the original all male Student Body resulted from a conscious

decision to exclude women or that it is a characteristic which he intended would continue in

perpetuity." (Id. at 26:21-24.) These claims are contradicted by the record. (5/1 Tr. [Hoekstra]

~ 886:7-14 (discussing interview with Waldo); 4/30 Tr. [Newell] 498:26-499:17 ("I think this

~ definitely supports the idea that he chose to educate men and not women ....").) They are also

~ contradicted by Petitioner. (Petitioner's SOD at 17:18-19, 22:12-13, 26:19-20.)

Petitioner cites Dr. Newell as his authority for the idea that if Nunn consciously specified

the gender of the student population at Deep Springs, "that was probably influenced by notions of

efficiency." (Petitioner's SOD at 25:23-27.) This is not supported by Dr. Newell's cited

testimony (493-494); it is speculation if it were; and it is contradicted by the facts that Nunn

supported the admission of at least one Japanese and one Catholic student who had a slim chance

of becoming leaders at the time (4/30 [Newell] 546:21-547:17).

Finally, Petitioner turns to the question of prejudice. He notes that Respondents argue that

~ Nunn was not opposed to women's education, and indeed was the primary supporter for some

women's education. (Petitioner's SOD at 26:4-6.) Petitioner goes on to say that "[t]here is no

~ evidence, for example, as to whether L.L. Nunn did or did not harbor,prejudices common to his

era with respect to African-Americans, Mexican-Americans, or immigrants from particular foreign

lands." (Id. at 26:12-15.) This claim is contradicted by the evidence, which is that Nunn was

"passionately against racism, anti-Semitism. He was against religious bigotry ...." (4/30 Tr.

[Newell] 495:19-496:2.) And Petitioner asserts: "Nor is there evidence as to whether he did or

did not believe the common presumptions and stereotypes of his era relative to women as a

group." (Petitioner's SOD at 26:15-16.) Notably, Petitioner here asserts that there is no evidence

that Nunn believed the common presumptions and stereotypes of his era about women. Although

there is nothing in the trial record to support the nature or extent of these putative "presumptions

and stereotypes," Petitioner admits that there is simply no evidence that Nunn accepted any such

presumptions or stereotypes about women. And indeed, there is nothing in the trial record to

suggest that Nunn was opposed to or disapproved of higher education for women, their education

for lives of service, or for that matter their education for leadership; there is no evidence that he
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was opposed to coeducation at Cornell or elsewhere, or for that matter that he was against the idea

that Harvard, Yale, and Princeton should become coeducational. There is, however, clear

evidence that he intended and required that Deep Springs be a men's college in perpetuity.
lb

III. PETITIONER IS NOT ENTITLED TO MODIFICATION.

Petitioner's Statement of Decision, not surprisingly, comes out in favor of each of his four

~ theories of modification. Respondents submit that the Court, however, should find otherwise, for

the reasons described in Respondents' Statement of Decision, but also because evidence

supporting Petitioner's rationale is simply not to be found in the record developed at trial.

A. The Trust May Not Be Modified by Consent Under Probate Code Section

15403.

The Court should not modify the Trust under Probate Code section 15403 because

Petitioner has failed to show consent of all beneficiaries or that changing Deep Springs College to

a coeducational institution outweighs the interest in accomplishing the Trust's purpose of

educating promising young men.

Not all beneficiaries have consented. Consent of all beneficiaries is a condition precedent

~ to modification under section 15403. (Prob. Code, § 15403, subd. (a) (permitting the Court to

consider modification only "if all beneficiaries of an irrevocable trust consent").) While Petitioner

obtained consent of the students then attending classes at Deep Springs College as of March 28,

2014 to modification (but see Respondents'/Objectors' Proposed Statement of Decision, filed

Aug. 25, 2014 ("Respondent's SOD"), at 24, fn. 5 (describing efforts undertaken by Petitioner to

obtain consent of student body)), and although the Attorney General offered consent to

16 At the end of this section, Petitioner includes a footnote (Petitioner's SOD at 26-27, fn. 10) in
which he claims that Nunn's use of "Creator" in the Purpose Paragraph reflects his emphasis on
religious instruction at Deep Springs. No evidence was offered to establish this connection.
Petitioner further suggests that Nunn's commitment to religious instruction was a higher priarity
for him than the gender of the Student Body. This is gainsaid by the fact that he stipulated the
latter but not the former as integral to the mandatory purpose of his Trust. Moreover, if it were the
case that the evolution of religious instruction in the Deep Springs College curriculum was
inconsistent with the Trust (a matter not in evidence), it is irrelevant to this proceeding that the
Trustees did not resolve the inconsistency by change of policy or appeal to the Court.
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~ modification, Petitioner has failed to obtain consent of the 14 individuals identified as the Class of

~ 2014, the incoming students who had already accepted Deep Springs College's offer of admission

~ for the next class. The reasons why consent of the Class of 2014 is necessary is set forth in

~ Respondent's SOD at pages 25-27.

Petitioner asserts that "the parties stipulated that Petitioner need not demonstrate that he

~ has the consent of this subset of newly admitted students in order to satisfy section 15403(a)"

~ (Petitioner's SOD at 33, fn. 13, citing 5/13 Tr.1134-1136), but Respondents did not so stipulate.

The purported stipulation Petitioner relies on is merely that the consent of the students obtained on

March 28, 2014 would, if valid, satisfy any requirement that the current students have consented.

Respondents' counsel made clear during the discussion with the Court cited by Petitioner that "it

is our position that the beneficiaries are not simply limited to the current students" and that

"simply because we get into a new school year, the current students are no longer current." (5/13

Tr. 1136:13-21.) The Court certainlyunderstood that the stipulation did not waive the right to

argue that consent was required from the students who had not yet started classes as of the date of

the trial. (5/13 Tr. 1136:23-26 ("And I certainly didn't want to suggest in any way, expressly or

impliedly, you would be waiving your right to argue that future students are necessary

beneficiaries and the other points you mentioned.").)

Moreover, modification under section 15403 is not permitted because only Petitioner

~ "petitioned" the Court, and he is not a beneficiary. On its face, Probate Code section 15403

requires not merely the consent, but also the etp ition, of each beneficiary. (Prob. Code, § 15403,

subd. (a) ("[I]f all beneficiaries of an irrevocable trust consent, they may compel modification ar

termination of the trust upon petition to the court.") (emphasis added).) A petition is a verified

pleading. (Prob. Code, § 1021, subd. (a)(1).) Verification means the pleading is given under oath.

(See, e.g., Code Civ. Proc., § 446, subd. (a).) The Attorney General answered Petitioner's

petition, and Petitioner filed a consent of the then-current students, but neither the Attorney

General nor the then-current students filed a petition with the Court, and neither the Attorney

General's consent nor the students' consent was given under oath. (Exs. 216, 237.) Thus, no

beneficiaries have petitioned the Court.
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Even were the Court to disregard the lack of consent of all beneficiaries, which it may and

should not do, the Court should still find the requirements of section 15403 unsatisfied on this

Irecord.

At the outset, the Court must conclude that the education of promising young men is a

material purpose of the Trust, thus requiring, if the necessary consents are obtained, the Court to

weigh this material purpose against the purported benefits of admitting women. Probate Code

~ section 15403 is almost identical to section 65 of the Restatement (Third) of Trusts (2003).

Comment (g) to that section states: "Where a specific charitable purpose is designated in the

terms of a trust, that designation reflects a material purpose of the settlor under the rule of this

Section ...." Thus, Nunn's designation in the "Purpose paragraph" that the res shall be used "for

the education of promising young men" plainly signals that Nunn considered the use of the res for

the education of promising young men to be a material purpose.

Petitioner states that Nunn's belief in the importance of an all-male student body "was a

reflection of the era in which L.L. Nunn lived, including the roles which society considered to be

acceptable for women to fill and the gender prejudices of the time." (Petitioner's SOD at 34:10-

15.) But Petitioner proffers no evidence for his statement and ignores strong evidence showing

~ that Nunn was an original, independent thinker who supported women's education, was trained in

the law, and deliberately chose to create a school with asingle-sex student body.

Petitioner also inaccurately states that "there is nothing in the text of the trust instrument or

~ in the extrinsic evidence to indicate that [Nunn] directed specific thought to the subject [of an all-

male student body] or that [Nunn] believed the restriction was so essential that it should be made

permanent at the College into the indefinite future." (Petitioner's SOD at 34:17-20.) To the

contrary, there is strong evidence that Nunn dedicated substantial thought and many years to

creating Deep Springs College and setting forth the bedrock principles upon which it was built,

including the" limitation in the Trust to an all-male student body. Nunn only refers to men when

discussing Deep Springs College, both in the Trust (Ex. 1-001 (recital that grantor established

Deep Springs College "for the education and development of promising young men"), 1-004
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~ ("Purpose paragraph"), and in his other writings (e.g. Ex.. 32-004 - 32-005; Ex. 26-040; Ex. 26-

043 - 26-045). ~ ~

Nunn also expressed his intention that the plan set forth in the Trust —including the use of

the res exclusively for the education of men —must be permanent. He gave the res to the Trustees

~ "forever, but in trust, nevertheless, to be held, used, and disposed of by the said grantees and their

~ successors appointed in pursuance of the terms hereof ...for the purpose, with the powers, and

~ upon the terms and conditions hereinafter more fully set forth ...." (Ex. 1-003 - 1-004 (emphasis

added).)

There is no evidence for Petitioner's contention that limiting the Student Body to men

~ negatively impacts Deep Springs College. (Petitioner's SOD at 34:26-27.) Petitioner suggests,

without explanation, that one of these negative consequences involves "attracting the best

applicants to apply" to Deep Springs College. (Petitioner's SOD at 34:26-28, citing 4/28 Tr.

[NeidorfJ 187-90, 4/29 Tr. [Robinson] 370-73, 4/30 Tr. [Newell] 556.) But the evidence

Petitioner cites does not prove that Deep Springs has any trouble attracting the "best" applicants.

Mr. Robinson's testimony only refers to one year (2012), and says nothing about whether the

school currently has trouble "attracting the best applicants to apply." Nor are President Neidorf's

and Dr. Newell's testimony on point. In the testimony Petitioner cites, Dr. Newell states that he

does not have an opinion one way or another whether the number or quality of applications to

Deep Springs College would decrease if Deep Springs remains single-sex. (4/30 Tr. [Newell]

556:11-24.) President Neidorf's testimony is that seven of the ten students who dropped out of

Deep Springs College in the past ten years were from "the very bottom of our admissions list."

(4/28 Tr. [Neidarf] 188:1-5.) Plainly, his implied conclusion that better-qualified female students

would not drop out is pure speculation, and also ignores the fact that three out often students who

dropped out were not from the bottom of the admission list.

17 Ina 19201etter to the Deep Springs College student body, Nunn wrote: "First. The
fundamental purpose of the institution [is] to develop men, —the kind of men so wonderfully

described by the Bishop of Exeter in the [poem "Give Us Men!"]." (Ex. 32-004 - 32-005.)
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Petitioner also suggests that one of the negative consequences of a single-sex student body

is "attracting and retaining the best faculty and staff' to Deep Springs College. (Petitioner's SOD

~ at 34:28-35:2, citing 4/28 Tr. [NeidorfJ 190-91, 198-99, 4/29 Tr. [NeidorfJ 245-46, 5/1 Tr.

~ [Wilczek] 809.) But again, most of the evidence Petitioner cites does not support his contention.

~ Dr. Wilczek gave the unenlightening testimony that some people she spoke to would not consider

~ applying for a job at Deep Springs College, but that other people she spoke to would so consider.

~ (5/1 Tr. [Wilczek] 809:12-25.) Although Dr. Wilczek testified that she thought it would be easier

to recruit the highest quality faculty to Deep Springs College if it were coeducational, she did not

testify that Deep Springs College is not currently recruiting the highest quality faculty.

Petitioner also contends that "the financial status of the College is not as viable as it could

~ be ... as a result of the all-male restriction." (Petitioner's SOD at 35:2-3, citing 4/28 Tr. [Hitz]

92, 4/28 Tr. [NeidorfJ 180-85, 4/29 Tr. [Welle] 315-18.) The evidence that Petition cites,

however, does not support —and in fact contradicts —Petitioner's contention. Petitioner testified

that no financial crisis at Deep Springs College precipitated the Board's decision to review its all-

male policy. (4/28 Tr. [Hitz] 92:17-22.) President Neidor~s testimony was excluded in relevant

part as hearsay. (4/28 Tr. 183:6-15.) Mr. Welle's testimony does not support Petitioner's

assertion that the financial status of Deep Springs College could be more "viable" than it currently

is, or that admitting women would cause the financial status of Deep Springs College to become

more "viable." Moreover, Mr. Welle admits that predictions about funding trends based on

changes to the admission policy are speculative. (4/29 Tr. [Welle] 337:3-8.)

Petitioner asserts that the quality of education at Deep Springs College both in the

classroom and in the labor and self-governance programs "is not at the level it could and should be

because of the absence of female students." (Petitioner's SOD at 35:4-9, citing 4/28 Tr. [NeidorfJ

187-88, 4/29 Tr. [NeidorfJ 247-51, 640-43 Tr. 4/30 [Lehecka], 5/1 Tr. [Riggio] 713-15.) The

testimony that Petitioner cites, however, simply provides no evidence that the level of education is

not where "it could and should be" or that anything about the education at Deep Springs College is

caused by the absence of female students. Further, Petitioner's reliance on the opinions of

Professor Lehecka and Dr. Riggio should be given little weight for the reasons discussed on page
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11, line 17 through page 13, line 2 of Respondent's SOD. In summary, Professor Lehecka's

opinion is tainted by a dogmatic rejection of single-sex education without regard to the historic

success of Deep Springs College's program, and Dr. Riggio's opinion is admittedly not informed

by any sound scientific research into all-male post-secondary education, let alone single-sex post-

~ secondary education of either gender.

In sum, modification under Probate Code section 15403 is not permitted here because all

~ beneficiaries have neither petitioned the Court nor offered their consent, and because, even had

they done so, Petitioner has not shown a substantial reason for modifying the Trust, let alone one

that "outweighs" the interest in accomplishing Nunn's purpose of providing for the education of

promising young men.

B. The Trust May Not Be Modified Under Probate Code Section 15409.

Petitioner has not met his burden of showing grounds to modify the Trust under Probate

Code section 15409 because he has presented no evidence that the continuation of the Trust under

its terms would defeat or substantially impair the accomplishment of the purposes of the Trust, or

that such defeat or impairment is due to circumstances Nunn did not anticipate, or that the

limitation of the use of Trust assets to the education of "promising young men" is an

administrative or dispositive provision of the Trust, or that the proposed modification is necessary

to carry out the Trust's purpose.

First, there is no evidence, and Petitioner proffers none, that the purpose of educating

promising young men was less important to Nunn that some other purpose. Petitioner asserts that

there were "aims which were of greater importance to [Nunn]" than keeping Deep Springs College

all male, but provides no evidence to support his statement. (Petitioner's SOD at 36:26-27.) Nor

does Petitioner proffer any evidence to support his assertion that "certain objectives for the

continuation of [Nunn's] experiment at Deep Springs were more significant to [Nunn] than others"

or that the element of educating "promising young men" was of secondary importance to Nunn.

(Petitioner's SOD at 36:19-20, 23-25.) On the contrary, there is evidence that Nunn's purpose in

creating Deep Springs College was to create an original, nontraditional, educational experience

within a specific, isolated, single-sex environment. (5/13 Tr. [Newell] 1102:3-30.)
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Second, there is no evidence that the continuation of the Trust under its terms would defeat

or substantially impair the accomplishment of the Trust purpose (setting aside that the purpose is

the education of men). Petitioner asserts that the ability of Deep Springs College to maintain a

rigorous and highly challenging program will be seriously jeopardized if the quality of the

applicants does not improve or actually declines. But the evidence Petitioner cites does not

~ address the quality of the applicants or the rigor or challenge of the program at Deep Springs.

(4/28 Tr. [NeidorfJ 194-5; 4/30 Tr. [Newell] 513-18, 523-29.) Moreover, there is no evidence that

the quality of the current students is unacceptable or that there is a danger of a decline of quality

applicants to Deep Springs. The quality of students at Deep Springs College is excellent and

impressive, and this year's student applicants are stronger than last year's. (4/30 Tr. [Newell]

553:10-19; Ex. 357-040.) Although it may be true that some qualified male students do not apply

to Deep Springs College because it is not coeducational, it may also be true that some qualified

male students do not apply to Deep Springs because it is a two-year school, because it has a small

student body, because it is located in an isolated valley, or because it requires working on a ranch.

Moreover, Petitioner presents no evidence that the lack of those unidentified male students results

in an inferior student body. (Petitioner's SOD at 37:8-9.) Nor is there any evidence to support

Petitioner's suggestion that Deep Springs College cannot continue to attract highly qualified

applicants unless it admits females. Although Mr. Robinson testified that some of the most

qualified applicants were females, he was only referring to the one year (2012) that Deep Springs

accepted applications from female students, and then only to an early stage of the application

process. (Petitioner's SOD at 37:9-10, 4/29 Tr. [Robinson] 369:7-374:6.) Further, that evidence

does not prove or disprove that many of the most qualified applicants to Deep Springs College are

female. Whether there are or may be highly qualified female students simply is irrelevant to

whether Deep Springs College can continue to meet Nunn's goals by remaining an all-male

school.

There is also no evidence that male students are not well-served by asingle-gender

program. (Petitioner's SOD at 37:23-25.) There is no evidence, and Petitioner proffers none, for

his assertion that "men educated in a single-sex environment are less well prepared to participate
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in a society which currently is far closer to gender equality than it was" when Deep Springs

College was created. (Petitioner's SOD at 38:2-5.) Nor does it follow therefrom, as Petitioner

~ asserts, that "male graduates from Deep Springs are less likely to make a difference." (Petitioner's

~ SOD at 38:5-6.) The current male applicants to Deep Springs, many of whom were born as

~ recently as 1996, are a product of the twenty-first century. To be sure, at 18 years of age or older,

~ they have spent their entire lives participating in a society that is close to gender equality. It is

~ significant, therefore, that despite their life-long exposure to amixed-gender culture, these young

men have deliberately chosen to apply to an all-male school.

There is no evidence that any financial pressure exists that necessitates, or can be remedied

by, admitting women. (4/28 Tr. [NeidorfJ 206:22-24.) The current budget for the school has

increased. (4/30 Tr. [Newell] 554:19-555:4.) There is no evidence that admitting women to Deep

Springs College would result in any increase in monetary donations; there is, however, some

evidence that admitting women would have the opposite impact. (5/13 Tr. [NeidorfJ 1078:11-

1079:19.) Petitioner claims that the single-sex student restriction "hinders fundraising," but the

testimony Petitioner cites never mentions that fundraising has been hindered by the single-sex

restriction. (Petitioner's SOD at 38:28-39:1, citing 4/28 Tr. [Hitz~ 92, [NeidorfJ 180-85.) In fact,

Petitioner testified that there is no financial crisis at Deep Springs related to its single-sex

restriction and President Neidorf's testimony was excluded as hearsay. (4/28 Tr. [Hitz] 92:17-22,

4/28 Tr. 183:6-15.)

There is also no evidentiary support for Petitioner's contention that the evidence shows

"male bonding" experiences, higher levels of focus, and a reduction of distractions are not

attributable to an all-male student body. (Petitioner's SOD at 38:15-18, citing 4/28 Tr. [NeidorfJ

168-75, 5/13 [NeidorfJ 1064-71.) The evidence Petitioner cites (President Neidorf's testimony)

actually shows that those experiences are attributable to a single-sex environment. In fact,

President Neidorf testified that the all-male student body allows students to discover aspects of

their own character because it allows them to "step out of the confines of stereotypical gender

behavior, the kind of thing that high school kids think they need to do to impress girls or to

compete with other guys. So a lot of times, men are free to be very respective and to be supportive
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of each other, and they would tend to outsource the girls in another college and to think together

about who they are as — as — as men. And I think it's a precious part of Deep Springs." (4/28 Tr.

~ [NeidorfJ 170:24-171:15.) President Neidorf also acknowledges that admitting women students

~ would increase rivalry among the students. (4/28 Tr. [Neidorf] 1064:24.) President Neidorf even

~ suggests that asingle-sex program should be kept during parts of the school year even if Deep

~ Springs College were to become coeducational, thereby supporting the fact that the single-sex

environment is a valuable and significant part of Deep Springs College. (4/28 Tr. [Neidorf~

171:26-172:7.)

And, of course, both President Neidorf and Dr. Newell support the creation of another

single-sex Nunnian education program. (4/30 Tr. [Newell] 538:1-9, 557:18-558:7; 4/28 Tr.

[NeidorfJ 224:8-225:8.) Respondents respectfully submit that they would not do so if they did not

believe it is possible to achieve Nunn's educational goals with asingle-sex student body.

There is also no evidentiary support for Petitioner's argument that the single-sex admission

~ restriction is a "tax" with respect to the recruitment of faculty and staff to Deep Springs College.

Petitioner does not explain why or how asingle-sex student restriction operates as a tax other than

to claim, with no supporting evidence, that the single-sex restriction causes the administration to

make more of an effort to identify and recruit quality staff than it would if Deep Springs College

were coeducational. (Petitioner's SOD at 38:24-28.) The only evidence proffered by Petitioner

that purports to support his statement is Dr. Wilczek's opinion that she believes that theory to be

true without any explanation as to why she believes it to be true. (5/1 Tr. [Wilczek] 809:12-25.)

The fact is, there is no evidence that having amixed-sex student body would ease efforts to recruit

staff and faculty to Deep Springs College. In fact, Dr. Wilczek acknowledged that two of her

colleagues —and the Court has seen testimony that the faculty at Deep Springs College is first rate

— were leaving Deep Springs College to teach in other single-sex programs, namely all-female

Bryn Mawr College and the all-female Arete summer program. (5/1 Tr. [Wilczek] 819:12-820:5.)

Plainly, the evidence of real-life experiences outside the courtroom contradicts the platitudes

expressed during trial, as Bryn Mawr College and the Arete summer program were able to attract

well-qualified faculty.
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Petitioner also fails to proffer evidence of his various other far-reaching statements. For

~ example, Petitioner cites no supporting evidence for his statement that excluding women from

~ Deep Springs College is a barrier to serving the mission of Nunn to encourage "unselfish service

~ in uplifting mankind from materialism to idealism." (Petitioner's SOD at 38:7-10.) Nor does

~ Petitioner explain how asingle-sex school either supports materialism or discourages idealism.

~ There is no evidence that "the single-sex environment increasingly attracts less mature students"

~ and the evidence Petitioner cites for this proposition does not support such a statement.

(Petitioner's SOD at 37:10-11, citing 4/28 Tr. [NeidorfJ 187-90.)

Even were Petitioner able to show that the purpose of the Trust is defeated or substantially

impaired because of its restriction to the education of young men, he cannot and does not show

that this is owing to circumstances not anticipated by the settlor. Petitioner offers not evidence

about what Nunn anticipated or failed to anticipate. And Petitioner introduced evidence of trends

during Nunn's adult life that show that he was likely to have anticipated a continued dramatic

increase in the power, influence, and leadership of women. The information in Exhibit 204 shows,

for example, that while the percentage of government officials in the United States that were

women in 188 was 3.12% by 1920, that percentage had increased to 12.7%; that the percentage of

women teachers and professors in 1880 was 67.8%, but was over 80% in 1920; and that the

number of women lawyers increased by 2,217.3% from 1880 to 1920.

Finally, Petitioner utterly ignores the fact that, under Probate Code section 15409, only

"administrative or dispositive provisions" of the Trust may be modified. (Prob. Code, § 15409,

subd. (a).) Petitioner fails to address why the Court should find —which it should not —that the

limitation of the use of Trust assets to the education of "promising young men" is a mere

administrative or diapositive provision, rather than, as stated in the Trust itself, an aspect of the

purpose of the Trust. Absent such a finding, section 15409 does not permit the Court to modify

the Trust in the manner requested by Petitioner.

In sum, Petitioner has failed to prove that any one aspect of the purpose of the Trust is

more important than any other aspect of the purpose of the Trust, that continuation of the Trust

under its terms would defeat or substantially impair the accomplishment of the purposes of the
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~ Trust, and that the provision Petitioner seeks to delete from the Trust is an "administrative or

~ dispositive provision[]" of the Trust. Accordingly, the Court may not modify the Trust under

Probate Code section 15409.

C. The Trust May Not Be Modified Using Common Law Equitable Deviation.

The Court should not employ common law equitable deviation to modify the Trust

~ because, aside from the reasons set forth in Respondent's trial briefs, Petitioner has failed to prove

that exceptional circumstances make modification necessary to accomplish Nunn's purpose.

There is simply no evidence, and Petitioner has proffered none, that proves, let alone supports,

most of Petitioner's assertions.

For example, Petitioner provides no evidence that the nature of higher education is

~ materially different today than when Nunn was alive. (Petitioner's SOD at 39:27-28.) Nor does

Petitioner provide any evidence that the isolation aspect of Deep Springs College changed due to

the "Internet Age." (Petitioner's SOD at 40:10-14.) Petitioner states that Nunn was "a man of his

times insofar as attitudes toward and treatment of women were concerned" but fails to define what

those attitudes and treatment were and fails to provide any supporting evidence. (Petitioner's

SOD at 41, fn. 15.)

Petitioner also provides no evidence for his bold claims about what Nunn would have done

~ under various circumstances. There is simply nothing in the record that supports Petitioner's

prediction that had Nunn attended trial and listened to all of the testimony, Nunn would regard the

admission of female students at Deep Springs College to be appropriate or highly desirable, ar that

Nunn would have pressed the Trustees to make the school better even if it meant admitting

women. (Petitioner's SOD at 41:10-15, 41:21-42:3.)

Other of Petitioner's statements not only have no supporting evidence, but are clearly at

odds with overwhelming contrary evidence. For example, Petitioner states that Nunn's failure to

include women at Deep Springs College most likely reflects that the idea of having women as

students at Deep Springs never occurred to Nunn. (Petitioner's SOD at 41, fn. 15.) In fact, the

evidence shows that the idea almost certainly occurred to Nunn given that he funded a woman's

education at coeducational Oberlin College, his sisters had a college education, and he had
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previously founded the then-all-male Telluride Association (at coeducational Cornell University).

~ (4/30 Tr. [Newell] 497:23-498:7, 539:26-543:24; 4/28 Tr. [Myers] 139:14-25.) Petitioner also

~ asserts that Nunn was not afraid of change. (Petitioner's SOD at 41:17-21.) While that much may

~ be true, Nunn strongly warned against "radical change" to Deep Springs College. (Ex. 26-043;

4/29 Tr. [NeidorfJ 266:3-267:3; 5/2 [Hoekstra] 903:14-904:13, 904:7-9.) Petitioner also states that

~ there is no evidence that Nunn could have anticipated coeducation at elite institutions, diversity in

colleges, or any benefits of coeducation (Petitioner's SOD at 40:4-5), but the evidence shows that

Nunn knew coeducation was the dominant model of education and was likely to continue or

expand, and that he accepted male students of various ethnicities at Deep Springs College (4/30

Tr. [Newell] 546:21-25, 547:5-9, 547:18-548:6). Thus, Nunn not only could have anticipated the

expansion of diversity and coeducation, he actually participated in it.

Further, the little evidence that Petitioner does cite does not support the propositions for

~ which it is proffered or is not probative. For example, Petitioner asserts that Nunn would have

wanted women to attend Deep Springs College and that the most powerful evidence of this is that

Nunn was not prejudiced (a point they contradict earlier in their own Statement of Decision).

(Petitioner's SOD at 40:21-23; but see id. 26:12-15 ("There is no evidence ... as to whether L.L .

Nunn did or did not harbor prejudices ....").). In fact, whether Nunn was or was not prejudiced

has nothing to do with whether he intended Deep Springs to be all-male. One can support

women's education and also intend for a particular educational institution to be single-sex —these

are not mutually exclusive concepts. Indeed, that is exactly what Nunn did. While Petitioner does

proffer evidence that Nunn admitted students to Deep Springs College who were discriminated

against (i.e., a Catholic student and a student of Japanese heritage), these facts are wholly

irrelevant as to whether Nunn's single-sex, all-male restriction is a material purpose of the Trust.

(Petitioner's SOD at 40:25-26, citing 4/29 Tr. [Neidorf] 270-71, 4/30 [Newell] 495-497, 546-47.)

Moreover, both the Catholic and Japanese students were men, not women, thus supporting Nunn's

express statement that the purpose of Deep Springs College was to educate promising young men.

Petitioner states that diversity is the norm in colleges and universities and that the

~ educational benefits of coeducation are established and widely accepted, but Petitioner's only
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support for this assertion is the testimony of Professor Lehecka, which contains nothing about

~ diversity or the whether the educational benefits of coeducation are established or accepted.

~ (Petitioner's SOD at 40:2-4, citing 4/30 Tr. [Lehecka] 615-16.) Moreover, whether the benefits of

~ coeducation are established or accepted is irrelevant to the issue of whether the Trust's purpose

can be accomplished without the requested modification to its terms. There is simply no evidence

before the Court that having a coeducational college student body results in more effective

instruction or learning. Likewise, whether there is a large number of women's colleges or whether

that number is declining is irrelevant to the issue of whether promising young men can be

educated at single-sex Deep Springs College. (Petitioner's SOD at 40, fn. 14.)

Petitioner states that women today have vastly different opportunities and vastly different

~ roles than when Nunn was alive, but the exhibits Petitioner cites actually support that the

opportunities and roles bearing on education and leadership were available to women when Nunn

created Deep Springs College. In the 1930s, as many as 40% of the enrolled college students in

the country were women. (4/28 Tr. [Lehecka] 608:15-17.) In 1920, 83.9% of all teachers were

women (639,241 women out of 761,766 people); in 2010, 45.9% of postsecondary teachers were

women. (Ex. 205, p. 15; Ex. 209, p. 3.) Thus, women dominated —and continue to be prominent

in — Nunn's own field of education.

Petitioner states that the program at Deep Springs College has changed since Nunn died,

~ but Petitioner provides little evidence for his statement and does not explain how the examples he

gives of these changes support equitable deviation. (Petitioner's SOD at 40:6.) Whether the labor

program is more extensive now than when Nunn was alive is irrelevant other than to show that one

of the features of the educational system Nunn developed has been enhanced with time, not

diminished. (Petitioner's SOD at 40:6-7.) Further, if, as Petitioner asserts, student self-

government was a novelty during Nunn's time but is now firmly established, that fact would tend

to show the success of Nunn's plan, not a reason to modify it. (Petitioner's SOD at 40:6-7.) If

these facts are illustrative of anything, it is that the structure established by Nunn for Deep Springs

College has successfully educated promising young men and has been strengthened over time,

rather than diminished. Petitioner also asserts, but fails to prove, that if Nunn could have foreseen
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~ the Internet or that the labor program would be enhanced and that religious instruction would

decline at Deep Springs College, Nunn would have wanted to admit female students. (Petitioner's

SOD at 40:6-20.) The leap from Petitioner's premise to his conclusion defies logic. Moreover,

the evidence proves otherwise —that coeducation was the predominant educational model and that

~ Nunn deliberately rejected it for his "unconventional" Deep Springs College and warned that any

~ radical change or introduction of conventional methods would destroy its usefulness. (Ex. 26-043;

~ 4/29 Tr. [NeidorfJ 266:3-267:3; 5/2 [Hoekstra] 903:14-904:13, 904:7-9.)

In sum, Petitioner has not proven the facts, let alone proffered substantial evidence,

~ necessary for the Court to permit equitable deviation under the common law.

D. The Trust May Not Be Modified Using Cy Pres.

Almost all of Petitioner's factual assertions stated in his argument for modification under

the doctrine of cy pres are not supported by any evidence. As such, Petitioner has failed to prove

that adhering to the terms of the Trust is illegal, impossible, or impractical.

There is simply no evidence, that the single-sex Trust restriction had little or no impact on

Deep Springs College when it was founded, or that today the single-sex restriction does not have a

positive impact on the program at Deep Springs College. (Petitioner's SOD at 43:24-27.) There

is no evidence that limiting admissions to males only makes the program less beneficial to the

current male student body or that limiting admissions to males weakens non-academic elements of

the program. (Petitioner's SOD at 43:27-44:2, 44:3-4.) Nor is there any evidence that limiting

admissions to males only diminishes the quality of education in general and in terms of training

selfless leaders for society. (Petitioner's SOD at 43:27-44:2.)

There is also no evidence to support the following doomsday predictions of Petitioner:

that Deep Springs College does not now have and will never have the reservoir of potential

applicants, faculty, staff, alumni, friends, strong name recognition, reputation, and financial

resources to expend "if things go badly for a year or two or three" (Petitioner's SOD at 44:19-22);

that there is a significant risk of a "more rapid decline" —let alone any decline at all — of Deep

Springs College (Petitioner's SOD at 44:18-19); that the critical essence of what Nunn wanted to
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accomplish is dissipating (Petitioner's SOD at 44:10-12); or that the level of acceptance of an all-

~ male institution may continue to diminish in the future (Petitioner's SOD at 44:5-7).

There is no evidence, and Petitioner proffers none, that Deeps Springs College is in a

~ fragile state or that limiting admissions to males only makes recruitment and retention of the

~ highest quality of faculty and staff more difficult. (Petitioner's SOD at 43:27-44:3, 44:13-14.)

~ Moreover, there is no evidence that admitting women would cure any perceived fragility.

(Petitioner's SOD at 44:4-5.) In fact, the issue of coeducation was tabled when Deep Springs

College was on the brink of bankruptcy in the mid-1990s because it was not considered relevant to

the issue of saving the college from dire financial straits. (4/28 Tr. [Hitz] 21:23-22:3.) Further,

there is no evidence that limiting admissions to males inhibits fundraising, but there is evidence

that Deep Springs College could lose the financial support of several significant donors if it

became coeducational. (Petitioner's SOD at 43:27-44:4; see 5/13 Tr. [NeidorfJ 1060:3-9,

~ 1076:15-25; 5/2 Tr. [Stack] 1000:4-9, 1003:8-15.)

For the Court to consider awarding Petitioner cy pres modification, Petitioner must prove

~ that it is illegal, impracticable, or impossible to carry out the purpose of the Trust. Petitioner has

proffered evidence of none of these, and therefore the Court has no basis to modify the Trust based

on cy pres.

IV. DEEP SPRINGS COLLEGE CORPORATION'S JOINDER SHOULD BE

DISREGARDED.

Aside from the opening sentence of the joinder filed by Deep Springs College Corporation

~ (the "Corporation") to Petitioner's Proposed Statement of Decision, the joinder should be

disregarded because it is not relevant to the issues tried by the Court. As is evident from the

opening paragraph of the joinder, the Corporation's interest is not focused on whether it is

necessary or permissible to modify the Trust, but on whether Deep Springs College can "be as

relevant as possible to the challenges of 21st century society" and that the college "be able to

continue to operate as an ̀ experimental' and ̀ progressive' institution of higher learning ...."

(Joinder by Deep Springs College in Petitioner's Proposed Statement of Decision, dated Aug. 25,

2014 ("Joinder") at 1:5-1 l.) The Corporation's true objective is evident from the discussion in the
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last paragraph of its Joinder, wherein it derides Dr. Hoekstra's characterization of the Trust as an

"anchor" and asks the Court's leave to allow Deep Springs College to proceed unmoored from any

~ restraints save the "best judgment and exercise of good conscience" of the Corporation's directors.

(Joinder at 9:23-10:2.) This position is the diametrical opposite of the policies advanced by

~ California trust law. The Trust established Nunn's constraints on how the res should be used, and

the Corporation is legally required to (and indeed was formed to) further the purpose of the Trust.

The Court's present task is to determine whether the legal tests for modification under the Probate

Code and common law have been satisfied, not to dissolve the Trust and turn the assets over to the

Corporation to spend how it sees fit.

The gist of the Corporation's argument is that Deep Springs College offers a substandard

~ education. Because the objective indicators all demonstrate that the College is flourishing, only

subjective and potentially self-serving assertions to the contrary have been adduced. Nor has the

Corporation or anyone else provided evidence that there was at Deep Springs College or among

the Trustees any diagnosis of a~ serious deficiency in the Deep Springs College education in

advance of the Trustees' vote to transition to coeducation, let alone one caused by the absence of

female students at the college. Nor had the Trustees, prior to this litigation, received reports of

any serious deficiency caused by absence of female students at the college. (See, e.g. 4/29 Tr.

[NeidorfJ 277:14-280:16; 4/29 Tr. [Welle] 361:23-362:1 l.)

Even were the Court to consider the submission by the Corporation, it must be taken with a

good amount of salt, especially when the in-Court statements of the witnesses cited by the

Corporation are compared with the same individuals' out-of-Court conduct. For example, much

of the Joinder is spent discussing President Neidorf's testimony that there is nothing special about

the single-sex nature of the Deep Springs College student body, and yet, out of Court, President

Neidorf endorsed (and still supports) the creation of an all-female school modeled after Deep

Springs College. (4/28 Tr. [NeidorfJ 224:8-225:8.) Moreover, President Neidorf must see at least

some value in single-sex education because, even when he contemplates a coeducational student

body at Deep Springs College, he envisions whole single-sex terms as part of the program. (4/28

Tr. [NeidorfJ 172:5-7; 5/13 Tr. [NeidorfJ 1069:4-11.)
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Turning to specific points raised by the Corporation, many are unsupported or only thinly

supported by the cited evidence. As some examples:

• The Corporation asserts that the loss of female applicants leaves Deep Springs

College's student body "not as strong as it could and should be" (Joinder at 2:13-

18), but the testimony cited provides no support of the assertion.

• The Corporation asserts that both President Neidorf and Dr. Wilczek testified to

"the important if not essential pedagogical element of female student participation"

(Joinder at 2:19-21), but neither indicated that asingle-sex education was in any

way inadequate.

• The Corporation asserts that asingle-sex student body has "additional negative

impacts on recruitment and retention of faculty and staff ' (Joinder at 2:24-26), yet

the record reflects the Dean's acknowledgment that "the life of the mind flourishes

at Deep Springs" (5/2 Tr. at 824:25-825:25 [stipulation]; Ex. 357-035) and

President Neidorf acknowledges in the school's recent accreditation report, and

reaffirmed at trial, that "`Deep Springs's success in filling these administrative and

faculty positions has sustained the smooth, efficient operation of the college"' (4/28

Tr. [NeidorfJ 220:7-22, quoting Ex. 14-088). At time of trial, the three faculty who

had been offered contracts that were not short-term, two of whom are female, had

been in residence at the college for "[flour, four and a half, and five" years. The

maximum amount of time that a faculty member may stay in residence at the

college is six years. (4/29 Tr. [Neidorf~ 282:4-24.)

• The Corporation asserts that the (non-existent) problem in attracting good faculty is

due to the single-sex admissions policy (Joinder at 2:26-28), yet Dr. Newell and

President Neidorf both attribute any faculty recruitment or retention problems to

other factors, such as the school's policy against granting tenure, the six-year cap

on the time faculty may stay at the school, lack of departmental resources, lack of a

research library or advanced laboratory facilities, and lack of nearby schooling for
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faculty members' children and employment opportunities for faculty members'

spouses (4/30 Tr. [Newell] 534:21-535:7; 4/29 Tr. [NeidorfJ 282:4-284:13).

• The Corporation implies that the single-sex Trust restriction, and specifically the

purported inability to articulate a rationale for it, puts the school's accreditation at

risk (Joinder at 7:25-27), yet President Neidorf admitted that accreditation was not

imperiled by the school's admission policy (4/28 Tr. [NeidorfJ 218:16-20), and his

testimony that it might be imperiled in the future if no rationale for the policy is

stated is pure speculation.

One last point that should be commented on with respect to the Joinder is the

~ Corporation's emphasis, alluded to in the previous bullet point, on the purported inability to

~ "articulate a rationale for retaining an all-male Student Body at Deep Springs ...." (Joinder at

3:19-25.) The putative need for an articulated rationale is a canard emphasized by Petitioner and

the Corporation apparently to manufacture a basis to grant the petition. Deep Springs College has

been in existence since 1917, evidently without a "rationale" for an all-male student body. No

evidence has been presented that the absence of a rationale that meets the criteria of Petitioner and

the Corporation hinders the education program, fundraising, faculty recruitment, or the operation

of the school.

To the contrary, Dr. Newell admits that the school has succeeded since its inception in

~ attaining the goals set by Nunn. (4/30 Tr. [Newell] 555:5-556:10.) The unique combination of

elements mandated by Nunn in the Trust —the all-male student body, self-governance, dedication

to service, and not-for-profit operation —combined with the aspects of the program left open for

experimentation by the Trustees and the students —the labor program, isolation, etc. —have

produced laudable results almost continuously since 1917. Deep Springs College should not be

changed merely because the directors of the Corporation think it can be better with women in the

student body; it can only be changed if necessary to accomplish the grantor's purpose. The

Corporation argues for the former, but the Court, under the law of trusts, must adhere to the latter.
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V. CONCLUSION.

For the foregoing reasons, Respondents respectfully submit that Petitioner's Proposed

Statement of Decision should not be adopted by the Court. ~ 8

DATED: September 9, 2014 BROWNE GEORGE ROSS LLP
Eric M. George
Ira Bibbero

ORRICK, HERRINGTON & SUTCLIFFE LLP

~,

lra 13ibbero

Attorneys for Kinch Hoekstra, Edward Keonjian,
Trustees of the L.L. Nunn Trust

`a Respondents note that they sought a permanent injunction in their responsive pleadings in this
action. (See Amended Objection and Response to Petition for Court Order, dated Aug. 14, 2012,
at 59:16-60:17.) Should this Court find that Petitioner is not entitled to an order modifying the
Trust, Respondents request that the Court permit the parties to brief Respondent's entitlement to —
or perhaps stipulate to — a permanent injunction prior to the entry of judgment.
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

At the time of service, I was over 18 years of age and not a party to this action. I am
employed in the County of Los Angeles, State of California. My business address is 2121 Avenue
of the Stars, Suite 2400, Los Angeles, CA 90067.

On September 9, 2014, I served true copies of the following documents) described as
RESPONSE TO PETITIONER'S PROPOSED STATEMENT OF DECISION on the
interested parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY MAIL: I enclosed the documents) in a sealed envelope ar package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiar with Browne George
Ross LLP's practice for collecting and processing correspondence for mailing. On the same day
that the correspondence is placed for collection and mailing, it is deposited in the ordinary course
of business with the United States Postal Service, in a sealed envelope with postage fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on September 9, 2014, at Los Angeles, California.

Claudia Bonilla
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