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I, Kinch Hoekstra, declare:

2 1. The facts set forth in this declaration 1 know to be true of my own personal

3 knowledge. except where such facts are stated to be based on information and belief, and those

4 facts I believe to be true. If called to testify in this matter, I could and would testify competently

5 to the matters set forth in this declaration.

6 2. With Edward Keonjian, I am one of the Objectors and Respondents to the Petition

7 to Construe, or, if Necessary. Modify the L. L. Nunn Trust (“Petition”).

8 3. 1 am a Trustee of the L. L. Nuim Trust (a.k.a. Deep Springs Free Educational Trust

9 or Trustees of Deep Springs; hereafter the “Trust”) and a Director of the Deep Springs

10 Corporation (a.k.a. Deep Springs College Corporation or Deep Springs, Inc.: hereafter, the

11 “Corporation”).

12 4. I was a student at Deep Springs College from 1982 to 1984. I was sent a copy of

13 the Nov. 5, 1923 Deed of Trust (the “Deed”) upon my acceptance as a student in 1982, as all

14 students of my era were. The College’s distribution of the Deed of Trust to all students and all

15 new Trustees is a practice that had been in place for many years before I was a student, and I

16 believe that it has continued without interruption.

17 5. Between 1991 and 2007, 1 taught at Deep Springs College six times, for periods

18 ranging from a term to a year. I have also been to Deep Springs to teach particular seminar

19 sessions or give lectures on other occasions. I have a keen interest in the founding and the

20 development of the institution, and have read many hundreds of documents pertaining to its

21 history. I am therefore well-informed about the history of Deep Springs.

22 6. 1 am the Chancellor’s Professor of Law and Political Science at the University of

23 California, Berkeley. My research and teaching focus on the history of political, legal, and moral

24 thought. My work is known for careful textual analysis that is informed by the relevant historical

25 contexts. In 2012-13, my work will be or has been published by Cambridge University Press,

26 Oxford University Press, (‘ardozo Law Review, and Law & Society Review.

27 7. I transferred as a student from Deep Springs College to Brown University; I then

28 received a Marshall Scholarship to the University of Oxford, where I received my doctorate in



I Philosophy.

2 8. After teaching in London, Venice, and California, I took up a permanent position

3 in the Faculty of Philosophy at the University of Oxford, together with the Leveson Gower

4 Fellowship in Ancient and Modern Philosophy at Balliol College. I taught in Oxford for twelve

5 years.

6 9. During that period, I had extensive experience with administering the equivalent of

7 a small liberal arts college, as the Fellows of Balliol College are the directors and governing body

8 of the institution and I served in a range of active roles. In particular, I served as Senior Tutor,

9 which is tantamount to the Dean of Academic Affairs in a small U.S. college. As part of this role,

10 I was responsible for administering a large portfolio of scholarship and other trusts to ensure that

11 the college could make the best use of the funds available to it while respecting the purposes and

1 2 restrictions of the trusts.

13 10. 1 have served on the Deep Springs Board of Trustees—and in my experience this

14 is how we have always referred to this service, as service on a single board—for five years, since

15 2007. During this time, I have served as member and then Chair of the Budget and Operations

16 Committee, which along with the Academic Affairs Committee is one of the two standing

17 committees of the Board. I have served and currently serve on the Academic Affairs Committee.

18 I have been a member of the Audit Committee, the Fundraising Committee, the Investment

19 Committee, and the Succession and Agenda Committee. Of the regular committees of the Board,

20 the only one I have not served on is the Safety Committee.

21 11. 1 was also Secretary of the Corporation. I therefore have extensive first-hand

22 knowledge of the nature and activities of Deep Springs College and the Board of Trustees during

23 the past five years.

24 12. 1 have always understood my primary role as a Trustee of Deep Springs to be to

25 ensure, insofar as I am able, that Deep Springs College flourishes in accordance with its Deed of

26 Trust. I believe this to be the most fundamental of the Trustees’ fiduciary obligations. Moreover,

27 I believe that this obligation applies to all of my activities on behalf of Deep Springs, and that the

28 purpose of the Trust is controlling, whether we are officially acting as a charitable trust or a
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1 charitable corporation.

2 13. In five years serving on the Board—until the Petitioner’s recent attempt to push

3 through “Plan B,” as described below—I have never heard anyone indicate that the Trustees may

4 be able to act in any way that is inconsistent with the purpose of the Trust, whether when

5 considered as Trustees of the Trust or as Directors of the Corporation that was set up with the sole

6 goal of furthering that purpose. Had a Trustee raised such a possibility, I believe that any such

7 suggestion would have been forcefully and immediately dismissed. But the desire of the majority

8 of the Board to implement coeducation has led them into what I regard as a kind of collective

9 contortionism.

10 14. Although, as explained above, I was an alumnus with an especially high degree of

11 involvement with the College, I was unaware of the existence of the Corporation before joining

12 the Board in 2007. It was not featured in communications from the College or from the Board,

13 and in fundraising solicitations we were asked to make out our checks to the Trustees of Deep

14 Springs. My understanding, which I believe to have been the understanding of almost all of the

15 donors and supporters of Deep Springs, was that this referred to the Trustees of the Trust.

16 15. Upon joining the Board, I learned of the existence of the Corporation. This was

17 never treated by the Board as an entity independent of the Trust: in my experience, it was instead

18 treated merely as a convenient form of carrying out the business of the Trust.

19 16. During my tenure on the Board, we never had separate meetings of the Trustees of

20 the Trust or Directors of the Corporation. Business that concerned Trust assets and interests, and

21 business that concerned Corporation assets and interests were handled indiscriminately in the

22 same meeting. No one ever raised a question about the appropriateness of this. It would imply

23 far too much separation and independence of the entities to say that the same Board of Trustees

24 operated as a board for both of them. Instead, we proceeded on the view that there was

25 essentially one entity, which had developed a corporate form to conduct its affairs and pursue the

26 purpose of the Trust more effectively.

27 17. Had it been otherwise, we would have met separately to consider matters of

28 particular import to, or as the particular responsibility of, one organization or the other. Even
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1 when considering the same subject or issue, had we thought there was a possibility that one entity

2 might have purposes or interests different from the other, we should have and would have met

3 separately. We should have and would have developed independent policies, and we should have

4 and would have had a policy in place about what to do in case of conflict between these closely

5 related organizations. We should have and would have had ftrmal records of and contracts

6 concerning the use of Trust assets by the Corporation, for example, and reports from the

7 Corporation to the Trustees of the Trust about how it was carrying out the Trust’s purpose. But

8 we did none of these things.

9 18. The Trustees of Deep Springs did none of these things because the two entities are

10 effectively the same enterprise. I have little doubt that the Petitioner will point to some evidence

11 of independent legal personalities, and will talk as if we are in the habit of referring to the

12 Corporation as if it had some substantial rather than formal existence independent of the Trust.

13 But the Trustees and the Corporation are inextricable and indissociable. No amount of post-hoc

14 ingenuity can unscramble the eggs and return them to intact shells.

15 19. I believe that there is overwhelming evidence of the unity of the aims, purposes,

16 and interests of the Trustees of the Trust and the Corporation. For example: inexplicably for one

17 who accepts Petitioner’s new theory, it is the Corporation’s Litigation Committee that is

18 managing and controlling the Trustees’ (of the Trust) litigation in this matter before the Court. In

19 Succession Committee, to take another example, there was never any discussion about the fit of a

20 candidate trustee for the Corporation vs. the Trust, but merely for the Board of Trustees of Deep

21 Springs (the “Trustees of Deep Springs” are frequently abbreviated as “TDS”). So too for the

22 discussion and vote by the whole Board on a candidate Trustee: we never discussed Corporation

23 aims or interests as distinct from Trust aims or interests, and we took a single vote on every

24 candidate. No separate discussion was had and no separate vote was taken on eventual

25 membership on the Board of Trustees of the Trust. (I wish to emphasize that when I use labored

26 locutions like “Trustees of the Trust,” this is in order to attempt to follow the new distinction

27 proposed by Petitioner as part of his contrivance to implement coeducation despite the Trust; and

28 when I use locutions like the Trustees or the Board to refer to the Trustees without distinction into
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I Directors of the Corporation and Trustees of the Trust, I am reflecting our invariable usage before

2 Petitioner put forward the proposal for Plan B.) In my tenure on the Board, no questions were

3 ever raised by Trustees of the Trust about use being made of its assets by the Corporation, nor

4 were there reports to the Trustees of the Trust about those uses. And so on.

5 20. We have consistently functioned as a single board, with very occasional attention

6 being given to the corporate form when ensuring, as a single board, that the Corporation has

7 registered officers or in a couple of cases where a particular vote was taken twice at the end of a

8 discussion, the general counsel having told us immediately beforehand who was a Trustee of the

9 Trust and who was not.

10 21. Given that the Trustees of the Trust and Corporation function as a single

11 enterprise, I was accordingly stunned and dismayed by Petitioner’s recent scheme for proceeding

12 with coeducation at Deep Springs College under the guise of the Corporation despite the fact—

13 and indeed because of the fact—that the question of the legitimacy of this proposal was in front of

14 this Court. I believe that this is an attempt to bypass the essential point at issue in the Petition and

15 Response (viz., the question of the legitimacy of coeducation at Deep Springs College given the

16 clear language of the Deed of Trust) by exploiting the corporate form and acting as if the Trustees

17 could proceed without Trust restrictions.

18 I. PLAN B

19 22. On the evening of June 2, 2012, Petitioner Hitz emailed the Trustees requesting a

20 special meeting of the Board via telephone on June 6, 2012 to approve two resolutions: (1) to

21 change the Articles and Bylaws of Deep Springs Corporation to delete or alter the language in

22 those documents limiting the purpose of the Corporation to the “education of promising young

23 men” at Deep Springs College, and (2) to sell all the Trust’s assets to the Deep Springs

24 Corporation. A true and coffect copy of this email, dated June 2, 2012, is attached hereto as

25 Exhibit 1 and incorporated herein by this reference. (This is a second version sent without the

26 appraisal document, for those who were unable to receive the large attachment.)

27 23. By virtue of this scheme, Petitioner contends he can and will proceed with

28 implementing coeducation at Deep Springs College immediately. Petitioner gave no explanation
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1 for why a vote on these resolutions had to occur on an emergency basis, and provided no analysis

2 of the risks faced by the institution such that the Trustees should consider liquidating all of their

3 historic assets.

4 24. Questioning the propriety of Petitioner’s proposal that the Trustees sell all Trust

5 property to themselves as Directors to avoid the restrictions of the Deed of Trust, fellow Trustee

6 Edward Keonjian and I protested the nature of the resolutions, the lack of time to consider them,

7 and the lack of a reasonable basis on which to make such decisions. A true and correct copy of

8 the email correspondence between Petitioner and Respondents, dated June 46, 2012, is attached

9 hereto as Exhibit 2 and incorporated herein by this reference.

10 25. At the end of the call, the Board voted to change the language of the Deep Springs

11 Corporation’s Articles of Incorporation and Bylaws to permit coeducation. Still as a Corporation,

12 the Trustees offered to buy the real property assets of the Trust; and then, as Trustees of the Trust,

13 most of those same Board members accepted the offer they had just made as a Corporation. The

14 majority Trustees apparently believe that they have therefore slipped the halter of the Trust, free

15 of any Trust restrictions that they wish to remove from their Articles and Bylaws.

16 26. When they voted to change the Articles of Incorporation and Bylaws, I doubt that

17 most Trustees had ever read those Articles and Bylaws. What is certain is that there was no

18 specific language discussed (either of what the current language was or of how that was to be

19 altered), and so the vote was for a blanket pennission to change these governing documents. As

20 no Trustees apparently had ever received a copy of the current Articles and Bylaws anyway (the

21 copy included in the Trustee Binder having been significantly altered and superseded in 1968),

22 they could not have known what they were voting about. But the majority Trustees were not

23 concerned with such matters, for they had a decision to implement.

24 27. On June 8, 2012, Petitioner sent an email to alumni and friends of Deep Springs

25 College explaining Plan B. A true and correct copy of this email, dated June 8, 2012, is attached

26 hereto as Exhibit 3 and incorporated herein by this reference.

27 28. The Trustees as a body have not been provided with ongoing information about the

28 alumni or donor responses to the June 8, 2012 Plan B email. I have received a number of
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1 personal messages ranging from concern to outrage at this plan; in most cases these

2 correspondents also told me that they had contacted the College or other Trustees. Nonetheless,

3 these messages were not distributed to the Trustees.

4 29. In what appears to be a response to questions and objections from alumni and

5 friends of the College, the President of the College, David Neidorf, sent a further coeducation

6 update, dated September 2, 2012, attempting to provide a detailed rationalization of why the

7 College needed to implement coeducation as soon as possible. A true and correct copy of

8 Neidorf’s email entitled Coeducation Update Number Five, dated September 2, 2012, is attached

9 hereto as Exhibit 4 and incorporated herein by this reference.

10 30. In a message of the same date, Petitioner sent to the College’s mailing list a

11 companion justification of the legal maneuvers. A true and correct copy of Petitioner’s email,

12 dated September 2, 2012, is attached hereto as Exhibit 5 and incorporated herein by this

13 reference.

14 31. Fundamental to all of these efforts to justify recent Board actions is Petitioner’s

15 novel and unfounded theory that the Corporation can function independently of the restrictions of

16 the Trust. This theory runs contrary to basic principles of the governance of charitable trusts and

17 corporations. Here is the summary of one authority on the subject: “In some instances charitable

18 corporations are formed by trustees of a charitable trust after the trust has come into existence.

19 Unless this is contrary to the express purposes of the settlor, trustees generally have the power to

20 incorporate. The provision of the charter or articles must conform to the provisions of the

21 trust, and the trustees will be governed by trust doctrine in their management of the

22 property.” (Marion R. Fremont-Smith, Governing Nonprofit Organizations: Federal and State

23 Law and Regulation (Harvard University Press, 2004), at p. 169.)

24 II. DEEP SPRINGS COLLEGE SUMMARY

25 32. Deep Springs College is an all-male liberal arts college located on a cattle ranch

26 and alfalfa farm in an isolated valley in California’s high desert. Electrical pioneer L. L. Nunn

27 founded the school in 1917 on what are now known as the “three pillars” of academics, labor, and

28 self-governance in order to help young men prepare for lives of service to humanity. The school’s

7



1 approximately 26 students, along with its staff and faculty, form a close community engaged in

2 this intense project.

3 33. Deep Springs operates on the belief that meaningful labor, political deliberation

4 and self-governance, and a liberal arts education can prepare young men for a life of service,

5 broadly conceived. Each student attends the college for two years and receives a full scholarship

6 valued at over $50,000 per year. Most complete their degrees at the world’s most prestigious

7 four-year institutions.

8 34. Deep Springs College is essentially alone in Deep Springs Valley, a geological

9 depression between the White and Inyo mountain ranges in California. The nearest sizable town

10 is Bishop (pop. 3879), an hour by car over Westgard Pass to the west. The College’s physical

11 isolation plays a central role in the educational experience. Each year, the student body discusses

12 the “isolation policy” and determines how to apply it. In general, students neither leave the valley

13 nor allow personal visitors during school terms. Some years, the students even forbid themselves

14 the use of social media or non-academic internet browsing in order to comply with their

15 understanding of this isolation policy.

16 35. As part of their education, the student body is given an unusual degree of

17 responsibility for and authority over the operations and policies of the college. Deep Springs

18 students also spend at least 20 hours per week in manual labor on the ranch, including milking

19 cows, irrigating fields, and feeding livestock. Together, these features marked out Deep Springs

20 as a radical alternative to mainstream higher education at the time of its founding; together, these

21 features still make Deep Springs a radical alternative to that mainstream.

22 36. It is sometimes thought that while the other features were unconventional, the all-

23 male student body was at the time wholly mainstream. This view is based on a misunderstanding

24 of the relevant history, as will be shown more fully below. A letter in the college’s first year of

25 operation from a member of its first class of students demonstrates that the all-male student body

26 was understood to be distinctive at Deep Springs itself. A true and correct copy of this Letter

27 from Herb Reich, dated December 22, 1917, is attached hereto as Exhibit 6 and incorporated

28 herein by this reference. “It differs from conventional schools in a number of important respects”
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1 writes Herb Reich. He lists seven respects, including the admissions process, the full scholarship

2 for all students, the labor program, the academic program, the isolation policy, the small size —

3 and the all-male student body. “Only male students are admitted”: in Reich’s list, this is the

4 second important respect in which Deep Springs differs from conventional schools. (Ex. 6)

5 37. During his lifetime, every educational institution that L. L. Nunn established

6 educated only young men. Yet, only this Deed of Trust specifically limits the student body to

7 men. For example, Mr. Nunn founded the Telluride Association in 1911 as a self-governing

8 umbrella organization for further educational initiatives, but he did not mention gender in the

9 Association constitution or in any of the constitutions of the Telluride Association Branches. So

10 while we can only speculate as to Mr. Nunn’s motivation in choosing to include that specific

11 limitation in the Deed of Trust, his decision to do so was calculated and intentional, and

12 established rules of construction do not permit either the Trustees or the Court to ignore that

13 specific limitation.

14 IlL BACKGROUND: DEED OF TRUST

15 38. L. L. Nunn made his fortune as an electrical engineering pioneer bringing long-

16 distance alternating current to the American West. He was also a lawyer, having set up a legal

17 practice after informal study at Harvard Law School and the universities of Gottingen and

18 Leipzig. Above all, he was a visionary educator. In 1917, Mr. Nunn founded his last educational

19 institution, now Deep Springs College, in Deep Springs Valley, Inyo County, California. Over

20 the course of the last 40 years of his life, Mr. Nunn developed and fine-tuned an experimental

21 educational philosophy through trial and error. Almost all of his educational institutions failed.

22 In his mind, Deep Springs was his last and best chance at success.

23 39. Although starting with institutes directly tied to his commercial ventures, Mr.

24 Nunn eventually decided to divorce his commercial exploits from his philanthropic interests. In a

25 legal battle to secure tax-exempt status for the Telluride Association and its residential house at

26 Cornell University in Ithaca, New York, Mr. Nunn learned that the purposes of his educational

27 organizations must be exclusively charitable and not for pecuniary interest in order to obtain tax

28 exempt status. (See People cx rd. Walcott v. Parker (1914) 146 N.Y.S. 753 [action by Sidney S.
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1 Walcott. as president of the Telluride Assoc. (“T.A.”), against the Tompkins Cty. Treasurer to

2 vacate and set aside an assessment on the property of the association in the city of Ithaca for the

3 years 1910 and 1912 on the basis that T.A. was tax exempti.)

4 A. L L. Nunn’s Last Will and Testament (March 31, 1922)

5 40. On March 31, 1922, L. L. Nunn executed his Last Will and Testament (“Will”). A

6 true and correct copy of the Last Will and Testament, dated March 31, 1922 is attached hereto as

7 Exhibit 7 incorporated herein by this reference. The Will created a trust for the residue of his

8 estate that would be applied by the named trustees “for the uses and purposes, and with the

9 powers and duties, hereinafter stated to-wit:”

10 5. (a) Within ten years from the date of my death said trustees shall
cause an educational corporation to be organized in such manner

11 and form as they may deem most suitable and proper (but in this
connection 1 beg them to give thought and respect so far as their

12 best judgment will enable them SO to do to my views as set forth in
many letters, statements, and documents to be found in my files),

13 for the purpose of conducting educational work in the State of
California in continuation of the work now being carried on by

14 me at Deep Springs, for the education of such promising young
men as may be selected by said educational corporation, or in

15 such manner as may be prescribed in the instruments creating
the same, along lines emphasizing the needs and opportunities

16 in our country for public service, in which educational work
democratic self-government by the students themselves, as is

17 now the rule at Deep Springs, shall be a feature, and which said
corporation shall be organized and shall carry on its work not

18 for private gain, but purely for the advancement of the
purposes mentioned, but which corporation shall be organized

19 with power to receive and hold other property to be used in carrying
on its work, both by deed and by will; and, upon the organization of

20 said corporation, said trustees or their successors in trust shall turn
over to said corporation all of the property then held by them in

21 trust under the provisions hereof.

22 (Ex. 7 at pp. 1-2, ¶ 5(a) [emphases addedj.) The above paragraph of the March 31, 1922 Will

23 shows that L. L. Nunn initially intended to devise and bequeath all of his residuary estate

24 (including the property subject to the later Deeds of Trust) through his will to the Trustees of

25 Deep Springs. The language above provided the purpose for which the property was to be used,

26 set the terms and conditions for the Trustees, and required that within ten years from his death

27 said Trustees were to form a corporation for the purpose of carrying on the educational work Mr.

28 Nunn had already begun at Deep Springs.
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1 B. Deeds of Trust (May 15 and November 5, 1923)

2 41. On May 15, 1923, L. L. Nunn executed the first Deed of Trust that transferred

3 what is now the L. L. Nunn Trust Estate to the Trustees. A true and correct copy of the May 15,

4 1923 Deed of Trust is attached hereto as Exhibit 8 and is incorporated herein by this reference.

5 The November 5, 1923 Deed incorporates by reference the deed of May 15, 1923. (See Ex. 10, at

6 p. 1, ¶ 3 of the recitals: grantor “now desires to supplement and confirm said conveyance dated

7 May 15, 1923, by the execution and delivery of this conveyance which more particularly

8 defines.. .the terms and conditions of the trust upon which grantor desires that the property

9 conveyed by him to said grantees shall be held and used”.) It is therefore worth noting that the

10 May 15 document states as follows:

11 WHEREAS grantor has heretofore established and is now
conducting at Deep Springs in lnyo County, California, an

12 educational institution for the education of young men; and

13 WHEREAS grantor desires to provide for the development
and permanent organization of such educational institution and to

14 provide an endowment to be used in carrying on and perpetuating
such educational work;... grantor does hereby grant.. .the above

15 mentioned and described property...unto the said trustees and to
their successors and assigns forever, but in trust nevertheless to be

16 held, used and disposed of by said trustees and their successors for
the purpose, with the powers, and upon the terms and conditions

17 hereinafter more fully set forth, to-wit:

18 1. The said trustees and their successors shall hold the estate
and property hereby conveyed, and such other property as they may

19 acquire as a part of said trust estate, all in pursuance of the terms
hereof, and shall use the same and all of the proceeds.. .in providing

20 for the continuance of educational work in the State of California,
similar to and in development of the work already inaugurated by

21 grantor at said Deep Springs, but in such manner and form as they
in good conscience and the exercise of their best judgment may

22 determine, for the education of such promising young men as may
be selected in such manner as said trustees or their successors may

23 prescribe[.]

24 (Ex. 8.) However, so that he and the trustees could make necessary amendments, L. L. Nunn did

25 not record the May 15th document. Before November 5, 1923, the Trustees of Deep Springs met

26 officially three times: May 15, 1923; June 25-26, 1923; and in October 1923. According to the

27 report of the Student Trustee, John Laylin, to the Student Body, some changes were necessarily

28 made to the language of the trust. A true and correct copy of the Report of the Student Trustee is
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I attached hereto as Exhibit 9 and is incorporated herein by this reference.

2 42. On November 5, 1923. L. L. Nunn executed and recorded the Deed of Trust at

3 issue. A true and correct copy of the November 5. 1923 Deed of Trust is attached hereto as

4 Exhibit 10 and is incorporated herein by this reference.

5 C. First Codicil to the Will (November 5, 1923)

6 43. Also on November 5, 1923. Mr. Nunn republished his Last Will and Testament

7 with his First Codicil. A true and correct copy of the First Codicil, dated November 5, 1923 is

8 attached as Exhibit 11 and is incorporated herein by this reference. (“First Codicil”). The First

9 Codicil changed paragraph five of the Will (the extracted language above) so that it would

10 incorporate by reference the May 15, 1923 and November 5, 1923 Deeds of Trust and subject Mr.

11 Nunn’s residuary estate to the terms and conditions found in both of the Deeds. Therefore, Mr.

12 Nunn (1) revoked the requirement to form the corporation; (2) amended the limiting language

13 from “purely” to “solely”; (3) more greatly elaborated the restrictions on the Trustees’ discretion

14 in their management of the Trust: (4) isolated and placed the trust purpose in its own paragraph so

15 that references to it later in the document would be clear and unambiguous; and (5) changed the

16 purpose of the Trust from:

17
for the purpose of conducting educational work in the State of

18 Cal ifornia in continuation of the work now being carried on by me
at Deep Springs, for the education of such promising young men as

19 may be selected by said educational corporation, or in such manner
as may be prescribed in the instruments creating the same, along

20 lines emphasizing the needs and opportunities in our country for
public service, in which educational work democratic self-

21 government by the students themselves, as is now the rule at Deep
Springs, shall be a feature, and which said corporation shall be

22 organized and shall carry on its work not for private gain, but

23
purely for the advancement of the purposes mentioned.

24
(Ex. 8 at pp. 1-2, ¶ 5(a).)

25

26
to

27 1. The purpose for which the property hereby conveyed and the
rents, income, profits, and proceeds thereof, shall be used by said

28 Trustees is to provide for and carry on educational work in the
State of California similar to and in development of the work

12



1 already inaugurated by Grantor at Deep Springs in Inyo
County, California, but in such manner and form and at such place

2 or places within said State as said Trustees in good conscience and
the exercise of their best judgment may determine, for the

3 education of promising young men, selected by said Trustees or
as they may prescribe, in a manner emphasizing the need and

4 opportunity for unselfish service in uplifting mankind from
materialism to idealism, to a life in harmony with the Creator, in the

5 conduct of which educational work democratic self-government by
the students themselves shall be a feature as is now the case at said

6 Deep Springs and which work shall be carried on not for profit
but solely for the advancement of the purpose hereinabove

7 mentioned.

8

(Ex. 10 at p. 4, ¶ 1. [emphases added].)

10
44. It is understandable that L. L. Nunn elaborated where he felt it was necessary, and

did not where he felt that the words spoke for themselves. That there is no elaboration of the

12
restriction to educating only “promising young men” suggests nothing other than that Mr.

13
Nunn—a lawyer himself and familiar with canons of interpretation—held this restriction to be

14 clear and unambiguous.

15
45. Clearly, the reason he expands on student self-government is because student self-

16
government as Mr. Nunn radically conceived of it would not be self-evident decades later. In the

17
early years of Deep Springs College, the ongoing disputes about the meaning of student self-

18
government demonstrate that it was subject to competing interpretations. As described above, the

19
Deep Springs Student Body possesses a uniquely significant amount of power over themselves as

20 a body. If Mr. Nunn had not elaborated on his conception, the robust version of self-government

21
practiced today may never have been realized.

22 D. Second Codicil (October 1, 1924)

23
46. On October 1, 1924, nearly a year after L. L. Nunn recorded the Deed of Trust, he

24
executed his Second and Final Codicil to his Last Will and Testament. A true and correct copy of

25
the Second Codicil, dated October 1, 1924 is attached as Exhibit 12 and incorporated herein by

26
this reference. Approaching death yet keen to provide as much money as possible for the Deep

27
Springs endowment, Mr. Nunn actively invested in development projects. Some of these

28
investments did well and his estate grew enough that Mr. Nunn needed to reallocate money to his

13



1 family members, his friends, and Deep Springs. (compare Ex. 7 at p. 1. ¶ 4 with Ex. 12 at pp. 5-

2 7, Art. 11-111, ¶ 4-6.) Mr. Nunn also incorporated the May 15th and the text of the November 5th

3 Deeds of Trust into his Will in Article V of his Second Codicil. (Ex. 12 at pp. 7-11, Art. V.)

4 47. At the time, there was a mortmain statute in place in California (Cal. Civ. Code §

5 1313 (1919)) that restricted a devise to a charitable organization to no greater than one-third of a

6 decedent’s estate unless that devise was executed by a person with no children, parents, or spouse

7 at least six months before that person’s death. Therefore, being childless, parentless, and a lifelong

8 bachelor, if Nunn could live at least six months after October 1, 1924 (i.e., until April 1, 1925), he

9 could leave as large an endowment as possible to Deep Springs from his estate.

10 48. L. L. Nunn so strongly wanted to endow the college he had set up in his Deed of

11 Trust with as much money as possible that he fought to stay alive in order that the mortmain

12 statute not apply to his estate. Frank Noon, an original trustee, was at Mr. Nunn’s death bed and a

13 January 14, 1960 letter from Noon recalls:

14 Here is the story. In 1923, Mr. Nunn executed the Deep Springs
Deed of Trust. Because of some legal questions raised by his

15 attorney it seemed necessary to execute a codicil to his Will on
October 1, 1924. The laws of California nullify charitable bequests

16 made within six months of the death of the testator. About ten years
earlier he had contracted tuberculosis and when the codicil was

17 executed on October 1, 1924, he had been living on sheer nerve for
years.

18
During the spring of 1925 my family was away and I lived at Mr.

19 Nunn’s house. I returned from some engagement on the night of
March 31, 1925 and as usual went to Mr. Nunn’s room for a visit.

20 Just after midnight he looked at his watch and said, “Do you know
what day this is?” I said, “it is now April 1st.” He then said, “I am

21 greatly relieved - the six months are up.”

22 On April 2nd, Mr. Nunn asked nurses to help him out of bed, and

23
he sat on a couch for a time. He was so weak that I urged him to go
back to bed. He nodded his head in agreement and with help walked

24 across the room to his bed. In a few moments he was gone.
The purpose for which he was living was accomplished. Certainly

25 the therapy of purpose kept him alive.

26
(Frank Noon, Letter to F. A. Harper (Jan. 14, 1960).) A true and correct copy of this Letter from

27
Noon is attached hereto as Exhibit 13 and incorporated herein by this reference.

28
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1 49. L. L. Nunn was dying a long and miserable death from tuberculosis. His autopsy

2 report shows that he had use of less than one lung by the time he died. According to an

3 unpublished account by Frank Noon, in the final six months of his life, L. L. Nunn consumed an

4 entire tank of oxygen each day even though he was bedridden, and at one point fell into a coma

5 for two weeks. That he was able to will himself to live to April 1, 1925 in order to give Deep

6 Springs the best opportunity for survival in accordance with his legal specifications shows his

7 remarkable dedication to the principles of the enterprise he had taken such pains to establish.

8 50. After L. L. Nunn’s death in 1925, his brother P. N. Nunn and close associates

9 moved quickly to destroy L. L. Nunn’s papers (likely consisting of several thousand files). There

10 was a second purging by Frank Noon of L. L. Nunn’s remaining papers at the college. A true and

11 correct copy of an excerpt of a manuscript from Orville Sweeting detailing this destruction is

12 attached hereto as Exhibit 14 and incorporated herein by this reference. Due to these massive

13 culls any available articulation for why Mr. Nunn wanted to educate only “promising young men”

14 was likely destroyed. Consequently, any attempt almost a century later to invest dispositive

15 meaning to the few remaining extrinsic documents must be viewed with a healthy dose of

16 skepticism.

17 51. L. L. Nunn devoted himself and his fortune, and even suffered an extended period

18 of physical agony, in order that the charitable purpose he conceived would have the best chance

19 to endure in accordance with his directions. Moreover, subsequent generations of benefactors

20 have given generously to an institution that they believed was and would be guided by the

21 purpose Mr. Nunn set down in the Deed of Trust. The public policy of California mandates that

22 the purpose he declared in the Deed of Trust be respected and enforced.

23 IV. Formation of the Corporation

24 52. When L. L. Nunn conveyed the property and assets of the College to the Trustees,

25 he did so subject to the terms and conditions of the November 5, 1923 Deed of Trust, thereby

26 limiting the Trustees’ discretion as set forth in the Deed and by California charitable trust law.

27 53. Until 1966, the Trustees operated the College solely as a charitable trust.

28 54. On February 23, 1966, five members of the Board of Trustees[ 11 of the L. L. Nunn
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I Trust incorporated the Corporation as a title holding entity. See Articles of Incorporation and

2 Bylaws for Deep Springs Corporation (Feb. 23, 1966) at BN 000001-000014. A true and correct

3 copy of the 1966 Articles and Bylaws is attached hereto as Exhibit 15 and incorporated herein by

4 this reference.

5 55. These five Trustees, who became the first five Directors of the Corporation, were

6 Frank Noon, Harold Waldo, Robert Aird, Ralph Kieps, and James R. Withrow, the last of whom

7 was the testator for the sum of money at issue in the Withrow Petition also before this Court.

8 None of these Trustees are alive today. (See Ex. 15, at BN 000004.)

9 56. The original purpose of the Corporation, as stated in its 1966 Articles of

10 Incorporation, was:

11 To acquire and hold all or such portion of the trust estate and other
assets of that educational institution known as Deep Springs

12 College as shall be transferred to it by the Trustees of Deep Springs
and to pay over the principal and income therefrom to the Trustees

13 of Deep Springs, a tax-exempt trust, for the purpose of educating
promising young men as set forth in the Deed of Trust dated

14 November 5th, 1923, in which L. L. Nunn is the grantor which
Deed of Trust is recorded in Inyo County, California Volume 3 of

15 Official Records at page 281 et seq.

16
(Ex. 15, at BN 000001.)

17
57. The Trustees created the Corporation as a vehicle to accept tax-exempt donations

18
(see Deep Springs Newsletter (1966) at BN 000540; a true and correct copy of this Newsletter is

19
attached hereto as Exhibit 16 and incorporated herein by this reference), but limiting its primary

20
purpose to holding title prevented donations to the Corporation from being tax-exempt. See

21
Lawyers Advisory Committee Report (Dec. 18, 1967) at BN 000087; a true and correct copy of

22
which is attached as Exhibit 17 and incorporated herein by this reference.

23
58. This specific and primary purpose was amended by resolution of the Board on

24
April 27, 1968 so that gifts to the Corporation would be tax exempt. (See Ex. 17, at BN 000087.)

25
59. As a result, in 1968, the Directors of the Corporation amended the specific and

26
primary purpose of the Corporation from acquiring and holding trust assets to

27
provid[ing] for educational work for the education of promising

28 young men in a manner emphasizing the need and opportunity for

16



1 unselfish service in uplifting mankind from materialism to idealism,
to a life in harmony with the creator, in the conduct of which

2 educational work, democratic self-government by the students
themselves shall be emphasized and which shall be carried on not

3 for profit but solely for the advancement of the purposes
hereinabove mentioned.

4

5 Amendments to the Articles of Incorporation and Bylaws for Deep Springs Corporation (Apr. 27,

6 1968 at BN 000015; a true and correct copy of the 1968 Amendments to the Articles and Bylaws

7 is attached hereto as Exhibit 18 and incorporated herein by this reference. This is a direct

8 quotation from the purpose statement of the Deed of Trust, excepting the discretionary language

9 upon which Petitioner so heavily relies.

10 60. The IRS confirmed 501(c)(3) status for the Corporation when it approved these

ii Article Amendments on July 31, 1968. A true and correct copy of this IRS letter is attached as

12 Exhibit 19 and incorporated herein by this reference.

13 61. These Article Amendments were also filed with the California Secretary of State

14 on July 10, 1968. This is reported in the Deep Springs Corporation minutes on November 3,

15 1968. A true and correct copy of these November 3, 1968 minutes is attached hereto as Exhibit

16 20 and incorporated herein by this reference. For these tax reasons, the original statement of

17 purpose was moved to the following paragraph and became the “means of accomplishing the

18 foregoing purpose.” (Ex. 20 at BN 000101.)

19 62. For over 40 years, the Corporation (in conjunction with the Trust) has operated

20 under these express limitations and administered Deep Springs College for the purpose of

21 educating promising young men.

22 V. Restructuring of the College in 1995 in Preparation for the Capital Campaign

23 63. In 1993, the Trustees decided that they needed to expand the size of the Board in

24 order to better facilitate committee work. At the October 29-3 1, 1993 Trustees’ meeting, the

25 Board resolved

26 to establish a not-for-profit corporate structure that folds the present
charitable trust structure into the present Deep Springs Corporation

27 structure. Jack Newell seconded the motion and it was passed
unanimously. It was agreed that the revised structure should

28 contrive to refer to “trustees,” rather than “directors” and that
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I staggered terms should be established.

2 It was then decided that counsel needed to draft new bylaws to facilitate this change. A true and

3 correct copy of these minutes is attached hereto as Exhibit 21 and incorporated herein by this

4 reference.

5 64. At the May 19, 1995 meeting where the Board considered adopted the revised

6 bylaws, Counsel recommended that the “board transfer its main activities from the Deep Springs

7 Trust to the Deep Springs College Corporation which we can do without any change of the Deed

8 of Trust... . The trust will continue primarily to deal with valley property and buildings.” (BN

9 000056.) Reasons provided by the trustees for adopting the non-profit structure were that “it was

io needed for the capital campaign”, “[it] makes it easier to receive gifts from other states”,

ii “flexibility.” (Ibid.) A true and correct copy of these minutes is attached hereto as Exhibit 22 and

12 incorporated herein by this reference. There is no suggestion that the two organizational

13 structures could have different interests or that their essential purposes could diverge.

14 65. When the Trustees amended the Corporation’s Bylaws in 1995, they inserted the

is Purpose paragraph of the Deed of Trust to assure the wider community that the Corporation was

16 still subject to and limited by the Deed of Trust’s purpose. (See Email from Chris Campbell to

17 Ken Odell (Feb. 10, 2012) [“To prevent any concern that we were trying to do something tricky,

18 we included paragraph 1 of the Deed of Trust verbatim in the purpose paragraph of the

19 bylaws.”j.) A true and correct copy of this email is attached hereto as Exhibit 23 and incorporated

20 herein by this reference.

21 66. Before formal adoption of the revised bylaws, at the request of the Board, General

22 Counsel Campbell presented an explanation of the new structure and the relationship between the

23 entities October 20, 1995. A true and correct copy of the minutes from the October 20, 1995

24 meeting is attached hereto as Exhibit 24 and incorporated herein by this reference.

25 Initially, L.L. Nunn set up the College as an educational trust. It is
very difficult to operate the college in trust form because trusts

26 generally do not operate businesses of any sort and the law is
formulated to discourage trusts from operating businesses. This

27 makes a number of aspects to College operation difficult and
cumbersome. In the mid- 1960s, the Trustees set up a tax-exempt,

28 non-profit corporation called Deep Springs Corporation. Various
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I monetary contributions have been made to the Corporation hut the
assets and the operation of the College have not been transferred to

2 the Corporation. The corporation has merely held annual meetings
to appoint its board of directors and officers, which have always

3 been the same as the trustees of the trust.

4 The trustees decided in 1994 that the crucial work required of the
Board of Trustees requires a somewhat larger board than provided

5 by the Deed of Trust. They also decided that the business of the
College would benefit by operating in the corporate form, The

6 Board also recognized the importance of the tradition of Deep
Springs and of maintaining the trust to maintain alumni

7 confidence and support. Therefore, the Board directed the general
counsel to maintain the two track system but prepare for normal

8 operations to occur in the corporation under a modem set of
bylaws.

9
The proposal that will be voted on later this meeting is to maintain

10 the trustees and assets of the trust in their current form. The trust
will, however, transfer operation of the facility to the corporation.

11 Therefore, each trustees meeting will primarily be a corporate board
of directors meeting although there will be some trust business that

12 will require periodic trust meetings where only the trust trustees
will be entitled to vote. The proposal is also to expand the number

13 of directors of the Corporation, which will still be referred to as
Trustees, to 11-at-large trustees and two student trustees.

14
(Ex. 24, at BN 000046 [emphases addedi.)

15
67. On February 3, 1996, Counsel formally presented the revised and restated bylaws

16
of the Corporation. A true and correct copy of these Restated Bylaws is attached hereto as Exhibit

17
25 and incorporated herein by this reference.

18
68. On September 20, 1996, Chris Campbell created two certificates of legal counsel:

19
one for the Deep Springs Free Educational Trust and the other for Deep Springs College, A non-

20
profit public benefit corporation. These certificates transferred the non-real property assets to the

21
corporation from the trust for no consideration. A true and correct copy of these certificates of

22
legal counsel are attached hereto as Exhibit 26 and incorporated herein by this reference.

23
69. In addition to expanding the size of the board, the reasons provided by then-

24
President L. Jackson Newell to transfer all assets to the Corporation were to “simplif[yJ

25
bookkeeping, financial statements, IRS reporting, and save money.” L. Jackson Newell, October,

26
2, 1996 Recommendations to the Board of Trustees, at BN 000073. A true and correct copy of

27
these recommendations is attached hereto as Exhibit 27 and incorporated herein by this reference.

28
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1 VI. The Trustees and The Corporation Function as a Single Enterprise

2 70. Because the November 5th Deed of Trust stipulates in its first numbered paragraph

3 that the Trustees are to carry out the educational work of the Trust “solely for the advancement of

4 the purpose,” where that purpose is to provide “for the education of promising young men” in a

5 manner there described, it seems to me wholly inconsistent with the acceptance of the trust for the

6 Trustees of Deep Springs to educate young women under the aegis of that Trust, howsoever

7 worthy and laudable it might otherwise be to do so. See Exhibit 10.

8 71. Furthermore, because the proper interpretation of the purpose of the Deep Springs

9 Corporation is wholly dependent upon, derivative ot and determined by the proper interpretation

10 of the purpose of the L. L. Nunn Trust, I believe that coeducation at Deep Springs is similarly

11 inconsistent with the stated primary purpose of the Corporation, and that neither Corporation nor

12 Trust assets may be used for such a project because they are a single enterprise.

13 72. Documents provided by Petitioner in pre-trial discovery confirm my own

14 experience—that Deep Springs Corporation and the Trustees function and hold themselves out as

15 a single enterprise. I herewith provide substantial evidence supporting a finding of a unity of

16 interest among the Trustees and the Corporation.

17 73. The Trustees and the Corporation have consistently failed to maintain formalities

18 and respect the distance required to support a finding of two separate entities under the law.

19 Whatever the reason for this failure, the Trustees and the Corporation cannot now claim refuge in

20 corporate law to avoid their trust obligations. Regardless of what Petitioner may claim to the

21 contrary, it is the actions and statements made when not under scrutiny that are most telling of the

22 true nature of their enterprise. Substantial evidence supports a finding that the entities are not

23 separate; that the Directors/Trustees conflate their roles; and that the current attempt to sell

24 property from the Trustees to the Corporation to avoid their duties under the Deed of Trust is not

25 a normal order of business and should not be permitted.

26 74. In the interest of space, I provide some level of detail on only three cases: (1) the

27 L. L. Nunn, LLC; (2) the 2011 Coed Vote; and (3) the 2012 Vote on Plan B. Although there are a

28 plethora of instances of Trustees-Corporation integration and their unity of interests, each of these
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I case studies should provide clear and adequate evidence of more than one of the factors that are

2 considered by courts in finding that beneath the formalities there is a single enterprise.

3 1. Case Study 1: L. L. Nunn, LLC (“EEC”)

4 75. The formation and existence of the LLC exemplifies not only the Trustees’ and

5 Corporation’s failure to maintain corporate formalities, but also their demonstrable failure to

6 maintain arm’s length relationships between the two entities.

7 76. In order to secure $1.8 million funding from the Telluride Association (“TA”) to

8 rebuild the College’s Main Building, Deep Springs College Corporation and TA created a limited

9 liability company called the L. L. Nunn, LLC. They are the only two Members of this LLC.

10 77. Under Article III of the LLC Operating Agreement, each Member of the LLC was

11 required to make initial capital contributions. Deep Springs Corporation provided the land, Main

12 Building, and around $255,000 and TA provided the $1.8 million. A true and correct copy of the

13 LLC Operating Agreement is attached hereto as Exhibit 28 and incorporated herein by this

14 reference.

15 78. Regarding its capital contributions. Deep Springs Corporation represented that

16 (1) It is the owner of the Property and is entitled to contribute the
samefree and clear of any claims or rights of thirdpersons, and

17 such contribution will not constitute a default under any judgment,
order, or agreement by which either Deep Springs or the Property is

18 bound[.J

19 (See Ex. 28, at BN 053518 [emphasis addedj.) Here the Corporation represented that it not only

20 owned the 277 acre parcel deeded to the LLC, it was “entitled to contribute [the parcell free and

21 clear of any claims or rights of third persons.” (Ibid.)

22 79. During the October 16-18, 1998 Trustees of Deep Springs College Meeting, the

23 Budget and Operations (“B&O”) Committee, which is a committee of the Corporation, passed the

24 following resolutions in order to finalize the agreements for the LLC:

25 BE IT RESOLVED:

26 1. that the Chairman and Secretary shall sign the LL Nunn LLC

27
Operating Agreement presented to the Board;

2. that the Trustees (TDS) shall sign the Deed granting the 277
28 acre Parcel upon which the Main Building sits, subject to the

21



1 perpetual right of TDS to obtain a parcel split and a deed back of all
of the Parcel except for the Main Building and the smallest legal

2 parcel of property containing the Main Building plus appropriate
access and utility easements; and

3
3. the Chairman and Secretary shall sign the lease of the LL Nunn

4 LLC property for 99 years for $1.

5
(Oct. 16-18, 1998 B&O Minutes, at BN 003817 [emphasis addedj.) A true and correct copy of the

6
B&O minutes and an appended October 13, 1998 Memorandum from Christopher Campbell are

7
attached hereto as Exhibit 29 and incorporated herein by this reference.

8
80. The Trustees of the Trust never met separately to discuss this matter. On

9
December 30, 1998, eight Trustees of the L. L. Nunn Trust granted the LLC a 277 acre real estate

10
parcel consisting of the Main Building, all “buildings around the circle, the dairy barn, and the

11
lower ranch[,J” (Ex. 29, at BN 003820) which is essentially the entire college campus for no

12
consideration from the LLC. A true and correct copy of the 1998 grant deed is attached hereto as

13
Exhibit 30 and incorporated herein by this reference.1The Corporation clearly did not own the

14
parcel. If it did, it should have been the party granting the parcel to the LLC on December 30,

15
1998. However, it was the Trustees who were the grantors. (Ex. 30.)

16
81. The LLC agreement required that the College provide only “[tihe existing Main

17
Building valued at $1,645,000[,]” and $550,000 cash (Ex. 28, at BN 053557.) In rationalizing

18
this exceptional and unnecessary transfer of the entire college campus, the General Counsel wrote

19
in a memo to the Trustees:

20
Although the entire legal parcel will be deeded to the LLC, the LLC

21 will only equitably own the main building and a small piece of
property around it. Since the whole thing will be leased back to the

22 college for 99 years, there seems to be no need to go through the
expensive and complicated regulatory process of creating a

23 separate parcelfor the main building. Deep Springs retains the
option to do a formal parcel split at any time and receive a deed for

24 the balance of the parcel.

25
(Ex. 29, at BN 003820.)

26

___________________________

27 The December 30. 1998 Grant Deed to the LLC claims that the land is granted for valuable consideration;
however, I can find no evidence of any consideration provided to the Trustees of the Trust in any documents or

28 contracts surrounding this transaction.
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1 82. Here the General Counsel admits that the inconvenience and cost of a lot split is

2 more important than the need of the Trustees of the Trust to exercise their fiduciary duties of care

3 and loyalty by protecting their rights in the property conveyed. This advice, and the Board’s

4 approval of this plan, only makes sense if the Corporation and the Trustees of the Trust are

5 essentially the same enterprise. Surely if they were two separate entities and viewed themselves

6 as such, the Trustees of the Trust would have demanded the parcel split.

7 83. The Trustees of the Trust never met separately to discuss or vote on the transfer of

8 by far their most significant asset, and they received no consideration for this real property. The

9 on!V explanation of this state of affairs is that all involved parties understood the Corporation and

10 the Trustees to be a unified enterprise with identical interests.

11 2. Case Study 2— The Coeducation Vote

12 84. When the Trustees of Deep Springs met for their semiannual meeting on

13 September 16th, 2011 they devoted meetings on that day and the next to discussion of whether

14 Deep Springs College should implement coeducation. A true and correct copy of the minutes for

15 these two days of meetings is attached hereto as Exhibit 31 and incorporated herein by this

16 reference.

17 85. During these meetings in which the Trustees of Deep Springs deliberated about

18 whether they should transition to coeducation and whether they had the authority to do so, there is

19 no indication whatsoever that they were discussing this matter from the point of view of the

20 Trustees of the Trust only or from the point of view of the Directors of the Corporation only, nor

21 was there ever any indication of the possibility that thinking of one form of the enterprise rather

22 than another might bring into play different interests, purposes, or possibilities.

23 86. According to Petitioner’s new theory, as a normal meeting of the Trustees of Deep

24 Springs, this counted as a meeting of the Corporation. “Coed Resolution #1” was: “Be it

25 resolved, the trustees in good conscience and exercise of their best judgment in carrying out the

26 purpose of the trust, have determined that they have the authority to decide whether to admit

27 women as students.” (Exhibit 31, at p. 26.) As the vote was 10-2 (id., at p. 28), and there was no

28 other vote taken on this matter, this means, on Petitioner’s theory, that the vote was not the vote
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1 of the 9 Trustees of the Trust, and that the only entity to determine that they had the authority to

2 decide whether to admit women as students was the Corporation. Yet they did so on the basis

3 that the Tmstees - on Petitioner’s theory, the Corporation - had determined that this could he done

4 because it was consistent with the purpose of the Trust.

5 87. “Coed Resolution # 2” was the vote to “plan and implement a transition to a

6 coeducational student body.” It was suggested that we take this vote separately as the Trustees of

7 the Trust. and as a Corporation. I cannot recall there having been any other occasion before this

8 in my tenure on the Board in which this distinction had been observed for a discussion or for a

9 vote. The “trustees of the Trust” approved this resolution 7-2; those same individuals plus three

10 others also voted as the “trustees of the Corporation,” approving the same resolution 10-2. (Id., at

11 p.28.)

12 88. This momentary experiment with separate existences apparently at an end, the

13 Board became one entity again and voted on “Coed Resolution # 3”: “The trustees direct the

14 General Counsel to prepare court filings to allow co-education. as per his recommendation to the

15 board.” The minutes record that this resolution “carried unanimously, with 2 abstentions.” (Id., at

16 p. 29.) 1 have clear notes on each of these votes, and can confirm that this means that the vote

17 was 10 in favor, 0 against, with 2 recorded abstentions. On Petitioner’s theory, this means that

18 only the Corporation voted in favor of Coed Resolution #3.

19 89. And yet, as the General Counsel’s presentation of the suggested way forward

20 makes clear, the advice that “the Corporation” here voted to follow is that the Trustees should

21 petition this Court to construe or modify the Deed of Trust to allow them to implement

22 coeducation. (See Id., at pp. 21-22.) There were no objections or concerns expressed that this was

23 not an appropriate matter for decision by the Corporation, and no claim made that the Corporation

24 was bound by its Articles of Incorporation and Bylaws but not by the Deed of Trust. On the

25 contrary: according to the official minutes the Articles of Incorporation were never mentioned.

26 The Bylaws were never mentioned.

27 90. Rather, to use the distinction integral to Petitioner’s theory, the Corporation

28 decided that it should petition the court for construal or modification of the Deed of Trust. Yet
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1 when the Petition was filed several months later, it was a Petition on behalf of the Trustees of the

2 L. L. Nunn Trust, as it had to be - hut despite the fact that the Trustees of the L. L. Nunn Trust

3 never voted as a body to petition this Court.

4 91. It is impossible for me to believe that the discussions about whether Deep Springs

5 College could be or should be coeducational over these two days were understood by any of the

6 participants to he in any important sense about the purpose of a distinct corporate entity that could

7 be hived off from the Trust and a proper understanding of its restrictions. Not counting the

8 dozens of references to “trustee,” “trustees,” or “trusteeship,” or the verb “trust,” there are 70 to

9 75 references in these minutes to the Trust, a trust, or the Deed of Trust. Central to the discussion

10 is the importance of the Trust and what it may or may not allow. In sharp contrast, there are no

11 references at all to “Directors,” to “corporate” matters or concerns or to “incorporation,” and

12 there is only one brief reference in the discussion to “the corporation.” (Ex. 31, at p. 8.)

13 92. The Trustees rightly saw the proper understanding of the Trust’s purpose as the

14 necessary precondition to admit women as students. The Trustees determined that if—and only

15 if—they received permission from the Court, would Deep Springs College be able to transition to

16 coeducation. And this is what Petitioner explained in several messages to the wider Deep Springs

17 community after the vote.

18 jThe Trustees] will petition the court to determine whether we
may legally go coed. . . The court may let us interpret the trust as

19 allowing women to be admitted, it may allow us to modify the trust,
or it may disallow the transition.

20

21 (David Hitz, Sept. 18, 2011 Email to the Deep Springs Community.)

22 It will be up to the courts to determine whether we may make
this change. If the courts allow it, it will be up to history to judge

23 the change.

24
(David Hitz, Letter of the Chairman of TDS, 2011 Deep Springs Annual Report, at p. 2.)

25
We must petition the court to determine whether we may legally

26 go coed.

27
(David Hitz, Letter to Deep Springs Community, March 2012.)

28
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1 Attached hereto as Exhibits 32, 33 and 34 are the true and correct copies of these three

2 communications respectively from Petitioner Hitz to the Deep Springs Community and they are

3 incorporated herein by this reference. Emphases have been added in the above excerpts to

4 highlight that Petitioner regarded the determination of the Court to he decisive for the College,

5 Corporation, and Trust, and that Petitioner made undertakings to this effect.

6 93. Accordingly, on February 6, 2012, David Hitz, on behalf of the Trustees, filed his

7 “Petition for Court Order Construing Trust Provisions, or, If Necessary, Modifying the Trust

8 Instrument” (“Petition”), together with a memorandum of points and authorities and a supporting

9 declaration.

10 94. On May 9, 2012, dissenting Trustees Hoekstra and Keonjian (“Respondents”),

11 unimpressed with the reasons provided for such a remarkable change to this successful and

12 unique institution, filed their “Objection and Response to Petition for Court Order Construing

13 Trust Provisions, or, If Necessary, Modifying the Trust Instrument”. Respondents explained at

14 some length why the Trust language prohibits what the Petition seeks, and why Petitioner cannot

15 meet the cy près standard to modify the purpose of the Trust.

16 3. Case Study 3— The Plan B Decision

17 95. Apparently in reaction to the arguments of the Response. Petitioner devised an

18 audacious new strategy. As we have just seen, Petitioner had insisted in public communications

19 that the Trustees as a whole (and not just the Trustees of the Trust) had to petition the court and

20 thus that Deep Springs could be disallowed by the court from transitioning to coeducation; and

21 that it would be up to the courts to decide whether the Trustees as a whole could make this

22 change. In March of 2012 he had insisted that the Trustees must petition the court to determine

23 whether Deep Springs could be coeducational; but by June he had come up with what he thought

24 would be a way to implement coeducation regardless of the outcome of the Petition in front of

25 this Court that he had previously undertaken to be decisive on the matter.

26 96. There are many striking aspects of the Trustees’ June 6, 2012 decision to endorse

27 Petitioner’s “Plan B” to go ahead with coeducation at Deep Springs under the corporate form

28 without waiting for the detennination of this Court. The most arresting general feature of that
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I decision is this: even though the entire plan rests on the fiction that the Trust and the Corporation

2 are not forms of the same enterprise, the Trustees carried out the decision in a way that exposes

3 the illusion.

4 97. First, as usual, there was a single discussion of the matter at hand. Even though

5 what was putatively being discussed was whether one entity ought to sell all of its unique assets

6 to another entity, the same people were on the call the entire time to represent both entities.

7 Although the Board did go through the pure formality of taking separate votes, this was after a

8 conversation in which there was no discussion of the different interests, aims, or relevant

9 concerns of the putatively distinct parties involved. There was no recognition that the interests or

10 aims of the organizations involved in this putative transaction were distinct in principle or

11 practice. This is shown by the fact that, to use Petitioner’s language, all present Trustees of the

12 Trust were involved in the discussion of whether the Corporation should change its Articles of

13 Incorporation and Bylaws and purchase the assets of the Trust: and all present Directors of the

14 Corporation were involved in the discussion of whether the Trust should sell all of its unique

15 assets to the Corporation.

16 98. The Trustees of the Trust are the same individuals as the eight most senior

17 Directors of the Corporation plus the senior Student Trustee (who is also a Director of the

18 Corporation). The process for moving from Director-only to Director and Trustee of the Trust is

19 automatic, so new members of the Board of Trustees may well not know that they are Directors

20 of the Corporation but not Trustees of the Trust, and may not realize that they have become

21 Trustees of the Trust at a given point with the cycling off of the Board of a more senior member;

22 in my case, I was not notified nor did I know when I became a Trustee of the Trust. The Trustee

23 Handbook and the Trustee meeting binders provide lists of all Trustees and Directors

24 indiscriminately, without a distinction of who is a Trustee of the Trust and who is not. A true and

25 correct copy of this List is attached hereto as Exhibit 35 and incorporated herein by this reference.

26 99. On the one hand, it is therefore hardly surprising that all of the present Board

27 members participated in the entirety of this discussion on June 6, 2012. On the other hand, it is

28 striking that even when the Board of Trustees is on red alert that they need to act as if there are
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1 two separate entities, they are so accustomed to dealing with a single enterprise that they utterly

2 fail to do so. To take one clear example of the serious improprieties that follow from the

3 Petitioner’s way of thinking: Michael Kearney—the newest member of the Board and therefore

4 formally a Director of the Corporation but not formally a Trustee of the Trust—was involved in

5 or at least listened to the entirety of the discussion by the “Trustees of the Trust” about whether to

6 sell all of their unique assets to a Corporation of which he was a Director. None of the Trustees

7 of the Trust expressed any concern about this. This may be acceptable on my view of the relation

8 between Corporation and Trust (that they are a single enterprise), but on Petitioner’s stated view

9 it is simply illicit. That Petitioner countenances such activity strongly suggests to me that he

10 believes that view to be untrue.

11 100. In the conversation of June 6, 2012 none of the Trustees of the Trust expressed

12 anything that suggested that they regarded themselves as an independent entity until the vote

13 itself; and the same goes for the Directors of the Corporation. This is inexplicable if the situation

14 was that of one entity considering the most significant sale in its entire history to an independent

15 entity.

16 101. That is, the Board of Trustees, always accustomed to thinking of itself as a single

17 enterprise, failed to act in a way that respected a formal division into Corporation and Trustees of

18 the Trust even when that was essential to the point of the meeting and the action.

19 102. Second, the timing and basis of the decision indicates that it was not a good-faith

20 sale of significant assets from one independent entity to another. The first announcement to the

21 Board of the proposals to change the Articles of Incorporation and sell all of the historic assets of

22 the Trust to the Corporation was sent by Petitioner on a Saturday afternoon, June 2, 2012. (See

23 Ex. 1) The last time the Trustees amended their governing documents, where they amended the

24 Bylaws in 1996, it took them nearly two years to amend them. By contrast, these amendments

25 were rushed through in less than four days and Respondents and other Trustees have yet to see

26 these amended language that was approved sight unseen. (See Ex. 21, 33, 24, 25, 26.)

27 103. Appended to Petitioner’s June 2 email was a 119-page document appraising the

28 putative assets of the Trust in preparation for this so-called sale. A true and correct copy of this
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I appraisal is attached hereto as Exhibit 36 and incorporated herein by this reference.

2 104. After objections from the Respondents about the lack of a sufficient basis to make

3 this decision, late on June 5, 2012, Petitioner sent the Trustees a 9-page memorandum from

4 general counsel Chris Campbell to justify what Petitioner called “Plan B.” Despite the

5 Respondents’ objections about the timing, Petitioner insisted on holding a meeting by phone with

6 the Trustees on June 6; the Trustees therefore had less than 24 hours to consider the legal and

7 factual arguments supporting the resolutions. (See Exhibit 2.)

8 105. The memorandum from Mr. Campbell was devoted to supporting the resolutions:

9 in my view, it was obviously written as a piece of advocacy rather than an even-handed

10 explanation that would fairly allow the Trustees to understand the full legal implications of the

11 resolutions and thereby properly carry out their fiduciary duties. The one-sided and therefore

12 deficient memorandum and the lack of time for the Trustees to ask questions and properly

13 consider the resolutions made it impossible for the Trustees to act with the necessary care,

14 prudence, and loyalty. This suggests to me that the majority Trustees were not engaged in a

15 process of genuine deliberation about a significant sale of all of the Trust’s assets, but instead in a

16 quick approval of a mechanism that would allow them to accomplish their desire to implement

17 coeducation without waiting for the legal outcome of the Trust case before this Court.

18 106. Nevertheless, during this June 6 conference call, Petitioner asserted that it was

19 appropriate for the Trustees to devote only an hour to the issues before voting on the resolutions,

20 and repeatedly pushed for a close to the meeting before discussion was finished and all questions

21 were asked.

22 107. The “purchaser” of all Trust assets was the Corporation. However, the Directors

23 of the Corporation did not act as if the Corporation were an independent entity with its own

24 interests in purchasing Trust property, given that they agreed to pay well over the appraised

25 market value for it without any explanation of why they should, without any other purchaser on

26 the horizon, and (given that the Trustees of the Trust were essentially themselves) in full

27 knowledge that the Trustees of the Trust would sell to them for a figure closer to the appraised

28 value. “Market value means the most probable price which a property should bring in a
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1 competitive and open market under all conditions requisite to a fair sale, the buyer and seller each

2 acting prudently and knowledgeably, and assuming the price is not affected by undue stimulus.”

3 (Id., at p. 6.) If the most probable price they would have been able to buy the property for was

4 nearly 11% lower, it seems doubtful that they acted prudently in purchasing it for so much more.

5 The amount in question is hardly a small amount given the size of the Corporation.

6 108. Moreover, it would be legitimate to ask why the Corporation should spend $1.5

7 million of its cash on resources that, until then, they had full and perpetual use of at no cost, and

8 the ownership of which was in the hands of an organization dedicated to the very institution to the

9 flourishing of which they are also dedicated (or, to put it more bluntly, that is already in their own

10 hands). The only answer that I can discern from the Petitioner’s plan is that this action was

11 undertaken exclusively to avoid the inconvenience of trust law.

12 109. But what is a deeper mystery to me if I accept, arguendo, Petitioner’s theory of the

13 substantial distinctness of Trust and Corporation is this: how could it possibly have been prudent

14 or reasonable for the Trustees of the Trust to agree to sell to the Corporation on these terms?

15 110. When I asked in the June 6 telephone meeting why the Trustees of the Trust

16 should sell these real property assets and why they should sell them now, General Counsel

17 Christopher Campbell stated that this was to carry through the decision to pursue coeducation.

18 Petitioner cut off this answer of the General Counsel, perhaps sensing that there could be

19 something untoward in the present circumstances about claiming that the Trustees of the Trust

20 were selling all of their unique assets in order to render the legally determined meaning of the

21 Trust restrictions ineffectual, so that they would not inhibit the Corporation from unilaterally

22 enacting its vote on the matter.

23 11 1. This was effectively the only justification at work in Petitioner’s June 2 proposal

24 (Ex. 1), but on June 6 he instead offered this as the sole reason: “In my work with the foundation,

25 we have a fiduciary duty to diversify the assets of our trust. A single asset class is dangerous as an

26 investment strategy.” I believe this justification to be transparently in bad faith: the special value

27 of the land for the purpose of the Trust is obvious and overwhelming, and the only reason that the

28 Trust had no cash assets was because the Trustees themselves had transferred those assets to the
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1 Corporation the better to accomplish the Trust purpose. To address a serious concern with the

2 balance of the Trust’s asset classes, the Corporation could have transferred back some or all of the

3 assets that the Trust had transferred to it.

4 112. As stated in the June 2 proposal from Petitioner, and as stated by General Counsel

5 Christopher Campbell in the June 6 telephone meeting, the real reason for the Trustees to “sell”

6 all assets of the Trust was to avoid having those assets bound by the legal determination of this

7 Court about the proper interpretation of the Trust. I fail to understand how this can be consistent

8 with the fiduciary obligations of the Trustees of the Trust.

9 113. Given the manifest lack of time for due deliberation, and given that this does not

10 appear to have been a good faith offer by one independent entity and a good faith acceptance by

11 another, it may be unsurprising that no Trustee read the appraisal document with the requisite

12 care or prudence.

13 114. Most glaring is that no Trustees of the Trust noticed that their ownership of all the

14 land and buildings of the College, with the exception of the Main Building and the land

15 thereunder, was only deeded over to the LLC because it would have taken a certain amount of

16 time and expense to divide out the Main Building and its land from the large parcel of which it

17 was a part. As general counsel Christopher Campbell notes in his memo of October 13, 1998,

18 quoted above: “Although the entire legal parcel will be deeded to the LLC, the LLC will only

19 equitably own the main building and a small piece of property around it.” (Ex. 29, at BN 003820.)

20 That is: the Trustees of the Trust should still be understood to be the equitable owners of all of the

21 remaining property and buildings of the central campus. And yet, the majority of them approved

22 a sale that they believed would leave them with no real property assets in the valley at all, and all

23 for a price that was even less than the value of the student dormitory alone, which is just one of

24 those buildings over which they may legitimately assert ownership.

25 115. Of course, this means that even if the sale and purchase approved on June 6 goes

26 through, the Trust should still be understood to control directly the entirety of the central campus

27 (including the Main Circle, the Lower Ranch, and all the buildings) with the exception of the

28 Main Building. Thus, the Corporation would have to wait for the full resolution of the Trust
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I matter before using this property to educate women a,ivwav.

2 116. I can imagine no reasonable explanation for the failure of the Trustees of the Trust

3 to assert their ownership of the main assets of the College, or to assert that their use must conform

4 to the legal determination of the meaning of the Deed of Trust - currently at issue before this

5 Court - unless they simply regarded their interests and aims as identical with those of the

6 Corporation.

7 117. The appraisers insist early in their report: “A survey would be needed to determine

8 if other improvements are located on property vested to Deep Springs Trustees.” (Ex. 36, p. 3.)

9 How could the Trustees have sold their assets without having such a survey undertaken? Surely

10 if it were an independent entity, the Trustees of the Trust would not sell all of their land without

11 even bothering to determine whether any of the valuable buildings or installations in Deep

12 Springs Valley were on that land.

13 118. What is more, the sole estimate underlying the approved sale and purchase is that

14 contained in the Hardung-Ivey appraisal (Ex. 36). If there were two supposedly independent

15 entities, one of which is buying and the other selling, it is proper arid prudent to commission

16 independent appraisals. Instead, the Trustees of the Trust evidently used an appraisal paid for by

17 the Corporation to determine the proper price for which it should sell all of its assets to that

18 Corporation. (If Petitioner personally reimbursed the Corporation for this expense, given that it

19 falls under the broad category of expenditure necessary to transition to coeducation, all of which

20 he undertook to underwrite, that only makes the approved transaction more suspect.) I would

21 expect something more detailed than an appraisal to the nearest hundred thousand dollars if this

22 were a real sale and a real purchase; but the appraisal is only a summary report because “[tjhe

23 depth of discussion contained in this report is specific to the needs of the client and for the

24 intended use stated in the report.” (Ex. 36, at p. 5.)

25 119. The Trust assets are special and irreplaceable. To speak again in the new mode

26 that Petitioner has introduced: the Corporation wanted to strip those assets from the Trust in order

27 to disable unwanted leverage of the terms of the Trust over their actions. But removing or greatly

28 diminishing the influence of the terms of the Trust can hardly be in the interests of the Trust itself.
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1 120. Not only do the Trustees of the Trust have an interest in the real property assets of

2 the Trust that is dramatically higher than their market value, but the Corporation also obviously

3 has an interest in the Trust’s assets that is dramatically more than market value. Given that the

4 Trustees of the Trust had not otherwise contemplated selling the Trust assets, if they did wish to

5 bring cash into Trust coffers (for what Trust purpose?) why didn’t the Trust sell those assets for as

6 much as the buyer would be willing to pay? This would be vastly greater than an 11% mark-up.

7 given that the Corporation cannot run the College in a way that is inconsistent with Trust terms if

8 those terms apply to it or if it requires Trust assets for College operations.

9 That the value of the appraised land for the Corporation is far
higher than market value may be demonstrated from the appraisal

10 itself. The appraisal adopts “the Sales Comparison Approach”:
This approach is based upon the proposition that an informed

11 purchaser will pay no more for property than the cost of acquiring
an existing property with equal utility. Utility being defined as the

12 ability of a product to satisfy a human want, need, or desire. This
approach is applicable when an active market exists for substitute

13 properties[ .1
14 (Ex. 36, at p. 82.) The application of this approach assumes that the value of these properties for

15 the Trust is the same as the value of similar agricultural land in Fish Lake Valley, say. That is

16 simply absurd. The putative “comparables” other than purchases by variously named Deep

17 Springs entities are evidently of grazing land in Pershing County, NV and Churchill County, NV.

18 (Id., at p. 85.) As the markedly higher purchase price per acre by Deep Springs entities shows,

19 there are vital Deep Springs interests in some of these lands because of their importance for the

20 educational project of Deep Springs, to which the Trust and the Corporation are dedicated.

21 121. One of these nine “comparable” sales is dramatically more relevant than the

22 others. (Ex. 36, at p. 85.) This is the last one listed, which is the only large purchase of property

23 within Deep Springs Valley itself; it’s also the most recent of the purchases within Deep Springs

24 Valley. Moreover, if we assume with Petitioner that it is a purchase undertaken by the

25 Corporation (the party is named as “Deep Springs College”), then it is the same purchaser as the

26 one who was proposing to purchase the Trust’s land. This purchase should have provided the

27 Trustees of the Trust with a much more accurate idea of what the Corporation is willing to pay

28 per acre for land that it regards as vital to its purposes. The appraised land is presumably at least

33



I as vital or valuable to the Corporation, including as it does part of the fields, corrals, the hay barn,

2 the pumps and hydroelectric plant. the lake pastures. the reservoirs, the springs, and so on.

3 122. The price paid per acre for the most relevant comparator land in 2006 was around

4 $1063. (See Ex. 36 at p. 86) The appraiser disregards this comparator, as it is out-of-line high

5 (See Id., at p. 87 [“Eliminating the low and high sales..
. ‘9.) They therefore come up with a

6 figure of $250 per acre, or about $607K for the 2427.91 acres, which they round down to

7 $600,000, the figure used as the basis for the agreement to buy and to sell. But using the best

8 comparator of $1063 per acre—which I think is likely to be very low by comparison to the value

9 of the Trustee acreage to be sold according to Plan B—would yield a figure for the appraised land

10 of $2,580,868.33.

11 123. So the Trustees of the Trust should have seen themselves to be in this situation,

12 assuming that they had any reason to sell whatsoever (which I deny). They had a buyer that they

13 had very good reason to think would pay over $2.5 million for assets vital to their own interests.

14 This was not noticed by the Trustees of the Trust, or if they noticed it they regarded it as

15 unimportant, for they agreed to sell property worth at least $2.5 million for roughly $600,000. A

16 similar logic would apply to the valuation of the grazing permits, which accounted for the

17 remainder of the sale price. The appraiser makes clear that the valuation of these permits is based

18 on the assumption of there being no “unusual motivations on the part of a buyer or seller” (Ex.

19 36, p. 92.) This condition is patently inapplicable for both buyer and seller in the case of those

20 grazing permits most relevant to Deep Springs. That this startling discrepancy between the

21 appraised value and the value to the putative parties went unnoticed or unremarked suggests just

22 how fictional the division between the entities is.

23 124. That these blatant oversights were not noticed or objected to by anyone on the

24 Board suggests that this putative sale and purchase are not at all what the Trustees wished to

25 make them seem to the Court. On Respondents’ view, the unity of interests and purpose make the

26 thorough intermingling of property unproblematic. To adopt Petitioner’s view, however, is to

27 understand the Board as violating its fiduciary duties and engaged in illicit transactions.

28 125. Either the Trustees of the Trust were seriously negligent in selling all of their
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1 property to the Corporation as they did, or the Trust and the Corporation are essentially one and

2 the same enterprise and it does not matter which one technically holds title to property. The

3 former, as I believe Petitioner and the majority Trustees would agree, is unacceptable; and so we

4 are left with the latter. The best explanation for how the Trustees of the Trust could have been

5 acting in the best interests of the Trust is that they did not regard it as substantially independent

6 from the Corporation. And yet, to accept that explanation is to reject the major premise of

7 Petitioner’s Plan B.

8 126. These case studies provide vivid accounts of actions which support a court’s

9 finding that the Corporation and Trustees are a single enterprise. Because the Deep Springs

10 Corporation and the Trustees have always viewed themselves as a single enterprise and have

11 acted accordingly, they fail to maintain an arm’s length relationship between themselves. Even

12 where it would be important to maintain such distance, such as when creating the L. L. Nunn,

13 LLC or even executing Plan B, the actions and words of the Trustees and the Corporation reveal

14 their inexperience at exercising such formalities.

15 127. Failure to Hold Separate Meetings — Before the 1996 Bylaw Restatement, the

16 Trustees conducted most business as Trustees of the Trust. Then, the special meetings (often only

17 held annually) were those of the Corporation. Two such examples of these meetings are from the

18 October 29-31, 1993 (Ex. 21, at BN 003161-003 167) and March 3, 1995 Meeting minutes (BN

19 003502-003509). A true and correct copy of these March 3 minutes is attached hereto as Exhibit

20 37 and incorporated herein by this reference.

21 128. After 1996, that reversed, with all of the business conducted as a Corporation, with

22 only annual meetings as required by the Deed of Trust. (See Ex. 24, Oct. 20, 1995 Minutes at BN

23 000064.)

24 129. Respondents cannot recall a single annual meeting of the Deep Springs Free

25 Educational Trust (as required by the Deed of Trust) for the duration of Respondents’ tenure on

26 the Board.

27 130. Trustees Given The Wrong Articles of Incorporation — The Trustee Handbook,

28 compiled in 2005, contains only the original Articles of Incorporation as approved by the Board
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1 on February 23, 1966.

2 131. However, as noted above, there was a significant amendment to the Articles of

3 Incorporation on April 27, 1968. This amendment changed the purpose of the Corporation from a

4 title holding corporation to one whose specific and primary purpose was providing for the

5 education of promising young men. (See Ex. 18.) Apparently these amended 1968 Articles of

6 Incorporation are on file with the Secretary of State and were approved by the I.R.S. for the

7 Corporation’s 501(c)(3) status on July 31, 1968. (Ex. 20, at BN 000102.)2 Yet, this is the first

8 time that Respondents have ever seen these amendments.

9 132. If Independent, The Lack of a Contract to Run the College for the Trustees

10 Violates Statute of Frauds. When questioned about the arrangement between the Corporation

11 and the Trustees whereby the Corporation agreed by “simple agreement” to “essentially manage

12 the assets including running the college.” Petitioner replied that there is

13 no formal written documentation of the arrangement between the
Trust and the Corporation for the continued use of the property by

14 the Corporation, minutes of meetings of the respective governing
bodies indicate that the L.L. Nunn Trust and the Deep Springs

15 Corporation mutually intend that the Trust has given a License to
the Corporation to utilize the Trust property in the operation of

16 Deep Springs College... . The Trust chose to retain title to the real
estate because licensing the land to the Corporation was sufficient

17 to allow the Corporation to take over College operations.

18 (Interog. Resp. No. 1.) A true and correct copy of these Interrogatories Responses is attached

19 hereto as Exhibit 38. Because this is the sort of agreement, one of managing assets for more than

20 a year, that must be in writing, if these two organizations were truly separate, any court would

21 deem such an agreement void for failure to be in writing.

22 1 need to revisit that one as well now that we have 15 years of
experience. The key element is that the Corporation has all the

23 employees, insurance etc. That makes operation much more
familiar to those that the management must interact with on a daily

24 basis.

25 (Ex. 23, Email from Chris Campbell to Ken Odell (February 10, 2012).)

26 133. IRS 990 Forms - In its most recent publicly available 990 tax filings, Deep

27 2 There was another amendment to these articles to remove language incorporating the federal tax code

language. The California Secretary of State objected to this incorporation. (Ex. 20. at BN 000101.) It had no effect

28 on the specific and primary purpose statement of the Corporation. however.
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1 Springs Corporation states that it has 13 voting members of its governing body of which all 13 are

2 independent. The Deep Springs Free Educational Trust 990 filing also states that it has 13 voting

3 members of its governing body, all of which are independent. This indicates a confusion about the

4 nature of the two entities. True and correct copies of these IRS 990 forms are attached hereto as

5 Exhibits 39 and 40 and incorporated herein by this reference.

6 134. Nature of the Relationship - In 2001, the cover letter to the audit calls the Trust a

7 subsidiary. A true and correct copy of this letter is attached hereto as Exhibit 41 and incorporated

8 herein by this reference. The IRS forms state that the Trust is a subsidiary of the corporation.

9 (See Ex. 39 & 40). However, the remaining Audit notes refer to the Trust merely as a related

10 party transaction. A memorandum from Auditor in 1996 demonstrates his unclarity regarding the

11 TrustlCorporation relationship. A true and correct copy of this memorandum is attached hereto as

12 Exhibit 42 (BN 003695.) A year later, on October 3, 1997, he remains unclear as he still

13 “Need[s I final details from Chris Campbell on the relationship between the two entities, the

14 parent entity, and governing board.” (003713.) A true and correct copy of this memorandum is

15 attached hereto as Exhibit 43 and incorporated herein by reference.

16 135. The Trustees in any form consistently refer to themselves as Trustees (as provided

17 for in the Restated Bylaws) resulting in confusion and misunderstanding.

18

Deep Springs College Corporation shall be governed by a Board of
19 Directors as specified in these Bylaws. The Board of Directors

shall be known as the Board of Trustees and each director shall be
20 referred to as a Trustee in accordance with the tradition and practice

of the institution. In these Bylaws, the Board of Trustees shall be
referred to as the Board.

22
(Ex. 25, Art. V, § 5.01.)

23
136. Indeed current College President David Neidorf admits as much even as he tries to

24
reassure concerned alumni and friends:

25

It can confuse, I know, to use the acronym “TDS” for both trustees
26 of the L.L. Nunn Trust, and also for directors of the Deep Springs

Corporation. When the trustees transferred operations to the
27 corporation in 1996, they passed a resolution directing that

corporation board members should also be called “trustees.” So
28 these days, “trustees” almost always refers to the corporation board
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1 members.

2
(Ex. 4 Update Five.)

3
137. At the October 1996 Trustees’ meeting, there was discussion about the

4
Corporation-Trust Relationship. A true and correct copy of these minutes is attached hereto as

5
Exhibit 58 and incorporated herein by this reference.

6

7 This brief discussion addressed the implications, namely that there
are now 2 levels of ‘Trustees,” namely “Members of the Board of

8 Directors of the Corporation” and actual “Trustees [of the Trust I
and Members of the Board of Directors.” Newell recalled that by

9 mutual agreement, individuals at both ‘levels” would be referred to
as “Trustees” or “Members of TDS,” except where clarification is

10 required. The Motion passed unanimously. (BN 003699.)

11
138. Furthermore, Jeff Johnson, who was Chairman of the Board of Trustees for six

12
years after the 1996 restructuring, declares that there was no clear separation or distinction drawn

13
between the two entities. Moreover, he declares that he certainly never believed that the Trust /

14
Corporation structure would ever permit the corporation to avoid its obligations under the trust.

15
Jeff Johnson’s declaration is filed herewith.

16
139. Hence the surprise of Plan B. While Petitioners may claim that everyone knew all

17
along that the entities were separate, such self-serving statements are rebutted not only by the

18
evidence provided herewith and the supporting declarations, but also by Ed Keonjian’s and my

19
complete surprise and confusion when Petitioner proposed Plan B. (See Ex. 2 (June 2-6 email

20
exchange).

21
140. It is understandable that Respondents always thought of themselves as Trustees of

22
a Trust, whose powers and authority derive from their 1923 Deed of Trust because, for example:

23
141. Their Endowment Management Statement from TDS Trustee Handbook states:

24
The management of the Deep Springs endowment is

25 governed by the original deed of trust and other institutional
documents, as well as by California trust law.

26
The Deed of Trust. The 1923 Deed of Trust of Lucien L.

27 Nunn which conveyed the property of the college to the original
Trustees placed very few restrictions on the financial management

28 of the Trust. The following excerpts demonstrate that the Trust
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1 document allows the Trustees to spend both the trust income as well
as the main body of the trust.

[...1
3

In the absence of any clear guidance from the institutions
4 foundation documents, the Trustees have recently administered the

Trust within the guidelines of California Trust Law. If a gift or
5 bequest is received without disclaimer by the College. it assumes

the legal obligation to administer the gift or bequest in a manner
6 consistent with the terms specified by the donor. This obligation

arises under an area of the law known as the law of charitable
7 trusts, and is subject to enforcement on behalf of the public by the

8
Attorney General of California.

9 A true and correct copy of this Endowment Management Statement is attached hereto as Exhibit

10 44. TDS 2007-2017 Financial Planning Document, pp. 1-3.)

11 142. From the Corporation Minutes of the April 5-7, 2002 Meeting:

12 B. Trustee Training:

13
1) Campbell provided an orientation on fiduciary responsibilities of trustees
under the State of California.

14 2) Campbell has agreed to provide training for the Trustees to better equip them to
carry out their duties on behalf of the trust. (BN 004427, emphases added.)

15

16 A true and correct copy of these minutes is attached hereto as Exhibit 45.

17 143. Also from the Trustee Handbook, “The Deep Springs College Board of Trustees

18 conducts the majority of its oversight and management of College affairs through a number of

19 standing and ad hoc committees.” A true and correct copy of this Description Of The Board Of

20 Trustees Committee Structure is attached hereto as Exhibit 46.

21 144. The Trustees unanimously approved a statement of clarification on Sept. 4, 2001

22 entitled “Responsibilities of the Trustees of Deep Springs, and the President, Vice President, and

23 Academic Dean.” A true and correct copy of this statement of clarification is attached hereto as

24 Exhibit 59. It demonstrates that the Deed of Trust is understood to determine the proper activities

25 of the 13-Director Corporation, and applies language from the Trust to describe its proper

26 functioning.

27 The Deed of Trust charges the trustees with responsibility to
maintain the strength the college over the long run.. . . There

28 are thirteen trustees and, according to guidelines laid down by L.L.
Nunn, the ten who serve at large should bring professional expertise
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1 from the following walks of life: education, engineering, law, and
management]finance.

9

3 145, Multiple Names Yet One Entity. I have always referred to the body on which I

4 serve as the “Trustees of Deep Springs,” and fellow Trustees also refer to it in this way.

5 However, in his Response to the First Set of Special Interrogatories, Petitioner asserts that

6 “neither the term Trustees of Deep Springs’ nor the term ‘Deep Springs Trustees’ refers to an

7 entity or in an official term or signifies a legally cognizable definition in any respect.” (Ex. 38, at

8 ¶ 3.) In fact, it has “no formal or legal meaning.” (Ibid.) Yet, the Restated Bylaws state that

9 “Upon the dissolution or winding up of this Corporation, its assets
remaining after payment, or provision for payment, of all debts and

10 liabilities of this Corporation shall be distributed first to the
Trustees of Deep Springs, a tax exempt trust, for the purpose of

11 educating promising young men as set forth in that Deed of Trust
dated November 5, 1923, in which L.L. Nunn is the grantor which

12 Deed of Trust is recorded in Inyo County, Cal ifornia in Volume 3
of Official Records at Page 281 et. seq.”

13

14 (Ex. 25, at Art. I, § 1.03.)

15 146. “Deep Springs College Corporation” — The name of this Corporation is DEEP

16 SPRINGS COLLEGE CORPORATION (the “Corporation”). (Ex. 25, Art. 1, § 1.01.)

17 147. Deep Springs Corporation (Art. 1, 1966 Articles of Incorporation) - [Ajiso

18 knOWn as Deep Springs College.

19 148. Deep Springs Free Educational Trust (990 form and 1996-2006 Financial

20 Audits) - “The L. L. Nunn Trust’s official name for California non-profit status” (Ex. 38, at ¶ 3.)

21 149. Donations to “The Trustees of Deep Springs” cannot be understood to be

22 donations to the Directors of the Corporation, and resultantly cannot be understood as donations

23 to the Corporation. Therefore money given to and checks written out to the “Trustees of Deep

24 Springs”—the form of a significant proportion of the donations—should have been deposited into

25 the Trustees’ account, not that of the Corporation: unless they are effectively the same

26 organization. Records confirm that checks made out to Trustees of Deep Springs have been

27 systematically deposited in Corporation accounts.

28 150. Indeed, until February 2008, the College’s website gave directions for donors to
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1 make their checks out to the “Trustees of Deep Springs.” A true and correct screengrab from

2 February 23, 2008 is attached hereto as Exhibit 57 and is incorporate herein by this reference.

3 151. Even in the rare instance where donors write checks to the Deep Springs Free

4 Educational Trust, as one of the largest foundation donors to the college does on an annual basis,

5 their substantial donations are not accounted for in the tax filings of the Trust because they are

6 deposited into the Corporation’s account. (See Ex. 47.) If these entities are truly separate, any

7 and all donations made to the Trustees of Deep Springs must be returned by the Corporation to

8 the Trustees with apologies.

9 152. The assets of the two reporting entities are consolidated. (Ex. 50.)

10 Principles of consolidation - According to the notes to the audits of
the College, the financial statements are consolidated to include the

11 accounts of Deep Springs College, Inc., and Deep Springs Free
Educational Trust. All material interorganization transactions have

12 been eliminated in consolidation.

13 Revealingly, despite the extensive co-involvement of these two organizations (or
organizational forms) there are no recorded interorganization transactions to

14 eliminate.

15 153. A Gift Resolution passed by the Trustees in 1997 makes no mention of the Trust

16 or the Corporation, only directing donors of securities to send them to the Deep Springs account

17 at the College’s brokerage. A true and correct copy of this resolution is attached hereto as Exhibit

18 48 and is incorporate herein by this reference.

19 154. The 2009 990 IRS Tax filing for the Deep Springs Free Educational Trust

20 (“DSFET”) states that “Deep Springs Free Educational Trust provides assets to operate Deep

21 Springs Corporation.” (Ex. 40, at p. 1.) The only monetary event on that filing is the annual

22 depreciation of the physical plant by about $20,000. A series of such filings that record

23 depreciation only indicates that the Trust is not being adequately capitalized and that the

24 Corporation is failing to administer the Trust as required in its Articles of Incorporation wherein

25 they are required to pay into the Trust income from the investments managed by the Corporation.

26 (See Ex. 18, at BN 000015.)

27 155. The 1996 Notes to the Financial Statements, which are the addenda to the annual

28 financial audits for the College, state that there was a change in reporting entity from the Trustees
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1 to the Deep Springs Corporation. (Ex. 49, at BN 003659-003666.)

2 156. This reflects the 1996 amendment in the Bylaws and a shift toward the

3 Corporation operating the College on behalf of the Trustees. The document acknowledges that

4 the transfer from the Deep Springs Free Educational Trust “included all cash, investments,

5 personal property, and rights to operate the activities of the college” (Ex. 49, at BN 003659.)

6 Such a transfer is in keeping with the Trust Deed (Ex. 10) as the Trustees may only transfer assets

7 and rights to another entity for the specific purpose laid down in the Purpose Statement of the

8 Deed of Trust.

9 157. Further, the 1996 Notes state that the Trust “retained ownership of the real

10 property located in Deep Springs Valley, California.” Interestingly, in Note 13 of that same

11 document, the auditor states that

12 The Trust has engaged Deep Springs, Inc., by contract, to utilize
these assets to operate Deep Springs College on behalf of the

13 Trust. The Corporation is obliged to return the assets upon
termination of the operation.

14

15 (Ex. 49. at BN 003665. Emphases added.)

16 158. This statement is repeated in audits for 10 years in the Notes to the Audits of the

17 College. (See Ex 50 [a compilation of the notes from Financial Audits from 1997-1998, 1998-

18 1999 (referencing note 13 — but not included in document production); 2000; 200 1-2002; and

19 2005-2006 [Note 16 at BN 0514071.) These financial statements were approved and endorsed by

20 the Corporation every year. A true and correct copy of this compilation of notes is attached

21 hereto as Exhibit 50 and is incorporate herein by this reference.

22 159. In 2007, the College changed auditors and reference to the purported contract

23 disappears (without explanation) from that and all subsequent audits. (See Ex. 51 BN 05 1409-

24 051496.) A true and correct copy of this resolution is attached hereto as Exhibit 51 and is

25 incorporate herein by this reference

26 160. Furthermore, General Counsel, Chris Campbell, stated in a February 10, 2012

27 email to the College’s former General Counsel Ken Odell that:

28 When the new bylaws were approved, the Corporation entered
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I into a simple agreement with the trust to essentially manage the
assets including running the college. I need to revisit that one as

2 well now that we have 15 years of experience. The key element is
that the Corporation has all the employees, insurance etc. That

3 makes operation much more familiar to those that the management
must interact with on a daily basis.

4

5 (Ex. 23, Email from Chris Campbell to Ken Odell (February 10, 2012). Emphasis added.)

6 161. In its most recent publicly available 990 tax filings, Deep Springs Corporation

7 states that its mission is “[tjo provide young men with a liberal arts education through academics,

8 labor, and self-governance.” For the Deep Springs Free Educational Trust 990 filing, its stated

9 mission is “provid[ingj assets to operate Deep Springs Corporation.”

10 162. Furthermore, neither Deep Springs College, nor the Trustees, nor the Directors of

ii the Corporation have ever indicated that donations would go to an entity that was not governed by

12 trust law or the Deed of Trust. Indeed. Petitioner admits as much in Responses No. 17, 18, and

13 19 of his interrogatory responses. A true and correct copy of the Response Of Petitioner David

14 Hitz, Acting On Behalf Of The Board Of Trustees Of The L. L. Nunn Trust To First Set Of

15 Special Interrogatories Propounded By Respondents Kinch Hoekstra And Ed Keonjian, Trustees

16 Of The L. L. Nunn Trust (“Interrog. Resp.”) as Exhibit 38.

17 163. When the College rebuilt the Museum Building (which holds classrooms and a

18 lab), they received a generous gift from the Darling Foundation. At his speech at the new

19 museum’s dedication, Rick Stack, the Foundation’s Trustee remarked:

20
Possibly it would be useful for me, an outsider, to give you a few

21 comments on why I found a good fit between the Darling
Foundation and Deep Springs College. I could go on and on about

22 many things that attracted me to Deep Springs. However, three
Factors tend to stand out in my mind.

23
The first is that this is a single sex school. I believe that there is

24 great value in this. We talk today of diversity in education. This
should not be limited to the color of skin, but also to diversity of

25 thought and diversity in the learning environment. Although a
single sex education experience is not necessary or useful to

26 everyone, it is nonetheless an important alternate that should be
available in our education system. The rush of universities in the

27 60’s and 70’s to “go coed”, was, I believe ill-conceived and has left
our nation with but a handful of male only institutions of higher

28 learning. I admire what you have here and urge you to hold onto it.
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1 A true and correct copy of this August 4, 2000 speech is attached hereto as Exhibit 75 and

2 incorporated by reference herein.

3 Construction

4 164. At issue in this matter is the purpose clause “for the education of promising young

5 men,” as reinforced by the clause “solely for the advancement of the purpose hereinabove

6 mentioned” (emphasis added). For 88 years, the Trustees of Deep Springs have consistently

7 interpreted the “promising young men” clause as a direction to educate young men only.

8 1 believe that the Trustees, whether of the Trust or Corporation. do not have the discretion to

9 provide for the education of women. While the language of the Trust bestows discretion upon the

10 Trustees, it clearly and unambiguously limits this discretion in several ways. Most pertinently,

11 the Trustees are restricted to using the trust corpus “solely for the advancement of the purpose” of

12 the Trust where that purpose is defined in terms of being “for the education of promising young

13 men.” (Ex. 10, Deed of Trust, ¶ 1.) Thus, the Deed of Trust does not grant the Trustees discretion

14 to vote in favor of coeducation at Deep Springs College.

15 165. Numbered Paragraph One of the Deed of Trust states in full:

16 1. The purpose for which the property hereby conveyed and the
rents, income, profits, and proceeds thereof, shall be used by said

17 Trustees is to provide for and carry on educational work in the State
of California similar to and in development of the work already

18 inaugurated by Grantor at Deep Springs in Inyo County, California,
but in such manner and form and at such place or places within said

19 State as said Trustees in good conscience and the exercise of their
best judgment may determine, for the education of promising young

20 men, selected by said Trustees or as they may prescribe, in a
manner emphasizing the need and opportunity for unselfish service

21 in uplifting mankind from materialism to idealism, to a life in
harmony with the Creator, in the conduct of which educational

22 work democratic self-government by the students themselves shall
be a feature as is now the case at said Deep Springs and which work

23 shall be carried on not for profit but solely for the advancement of
the purpose hereinabove mentioned.

(“Purpose Statement,” Ex. 10, Deed of Trust 91 1.)
25

166. I agree with counsel Christopher Campbell, whom I believe to be a good and
26

honest man, about the interpretation of this phrase in the deed of Trust: “looking over the entire
27

body of writing, my personal opinion is that he meant males.” (Exhibit 31, at p. 9; see also p. 21.)
28

44



1 Again, when speaking as general counsel, he said: “There is no disagreement that Nunn at the

2 time meant male students. However he also gave the trustees very broad discretion. It is clear that

3 there are certain things that the trustees have little discretion to change, like student body

4 government. You must determine whether, in the first clause of the Deed of Trust, Nunn meant

5 the words “young men” to be a restriction or to be a description of the work he had done, which

6 you are to continue.”

7 167. Brochures and other official documents distributed by Deep Springs have

8 accordingly stated: “In accordance with the Deed of Trust. Deep Springs is an all-male college,”3

9 The most recent Institutional Self Study Report, which Petitioner signed in December 2010

10 certifying that he “believe[dJ the Self Study Report accurately reflects the nature and substance”

11 of Deep Springs College, states the matter simply (p. 66): “L. L. Nunn, the founder of Deep

12 Springs, directly stated the purpose of the college: to prepare young men for lives of service to

13 humanity.” A true and correct copy of this Self Study is attached hereto as Exhibit 72 and is

14 incorporate herein by this reference.

15 168. Having decided that they wish to transition to a coeducational Deep Springs

16 College, Petitioner on behalf of the Trustees wishes to interpret this unambiguous clause as if it

17 were inclusive of women. It is my belief that this would require ignoring the intention of L. L.

18 Nunn as expressed in both the recitals and the Purpose Statement, and inserting meaning that

19 cannot be found in the Deed of Trust.

20 169. Since the Trustees are acting as if the Deed grants them the radical discretion to

21 change the purpose of the Trust itself, it is pertinent to compare the Deed’s grant of discretion to

22 other legally relevant grants of discretion by the Trustor.

23 170. The Second Codicil to his Last Will and Testament altered L. L. Nunn’s personal

24 bequests to many of his family members and friends. (Ex. 12.) Most interestingly, he created

25 several small trust funds for the education of the children of his siblings and his friends. In each

26 of these small trusts, he gave the trustee absolute and unfettered discretion in executing the trust.

27

___________________________

For one recent example, see p. 7 of “Deep Springs College Academic Course Catalog, Fall 2005 — Fall
28 2011” (accessed 15 September 2012 from http://www.deepsprings.eduIdownIoads/academic-catalog.pdt.
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1 For example:

2 4.(r) To Harold R. Waldo, now of Salt Lake City, Utah, the
sum of Five Thousand Dollars ($5,000.00) to be held in trust by

3 him and expended in the education of his children, iii such manner
as he may deem fitting and proper. Any portion of such sum not

4 expended for such purpose may be used and applied in such
manner as said Trustee may, in his absolute discretion,

5 determine. Said trust shall terminate on the death of said Trustee
whereupon the trust estate shall immediately vest in and pass to the

6 wife of said Harold R. Waldo if she shall survive him, otherwise to
the surviving children of said Harold R. Waldo in equal shares[.]

8
(Ex. 12atp.5,J[4(r).)

9
171. Also interesting are the two trusts in subparagraphs (s) and (t) of Nunn’s Second

10
Codicil, which contain very similar grants of total and complete discretion to the trustee of those

personal trusts during the life of the trusts, and also create contingent remainders for the Trustees

12
of Deep Springs. The language creating these remainders states that upon termination of those

13
trusts, any money remaining is immediately vested in the Trustees of Deep Springs and is

14 to be held in trust, however, and used and disposed of by said
persons and their successors appointed in accordance with the

15
provisions of said conveyance dated November 5th, 1923, or by
said organization, for the same purpose, with the same powers,

16
and upon the same terms and conditions as are set forth in said
conveyance dated November 5th, 1923, for the government of the

17 holding, use and disposition of the property therein described, to
which conveyance reference is hereby made for a more particular

18
statement thereof.

19 (Ex. 12 at p. 6, ¶ 4(s).) The Second Codicil unequivocally demonstrates that L. L. Nunn knew

20 how to provide trustees with unlimited discretion, and that he did so immediately before limiting

21 the Trustees of Deep Springs’ use of the remainders to the same purpose, with the same powers,

22 and under the terms and conditions found in the May 15, 1923 and November 5, 1923 Deeds of

23 Trust. There is a clear juxtaposition of Nunn’s provision of absolute discretion for these small

24 private trustees on the one hand, and his provision of the limited discretion available to the

25 Trustees of Deep Springs on the other. In the latter case, Mr. Nunn emphasizes that the Trustees

26 have specifically enumerated powers, are subject to the explicit terms and conditions of the Deed,

27 and are restricted to acting according to the purpose there laid down.

28 172. In my years of involvement with Deep Springs College up until this decision, I
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1 have never heard anyone seriously suggest that the Trustees have unilateral discretion to alter the

2 purpose of the Trust as laid down in the Deed. Yet Petitioner now offers just such a reading of

3 the Deed, proposing that the broad discretion granted to the Trustees to accomplish the Deed can

4 be read instead as a grant of discretion that allows the Trustees to oi’errule or set aside elements

5 of the very purpose of the Trust should a particular Board find them inconvenient. As argued in

6 Respondents interpretation brief, I believe that this interpretation can be dismissed upon close

7 reading of the Deed of Trust itself and consideration of the relevant law.

8 173. L. L. Nunn was a sophisticated entrepreneur and lawyer, and, as the Trust

9 document demonstrates, he chose his legal language deliberately. The year that he founded Deep

10 Springs, he demonstrated a firm grasp of the role of a trusts language in limiting the actions of

11 trustees. In a letter to Oliver Clark, then President of Ithaca Branch of TA on March 20, 1917, Mr.

12 Nunn said:

13 Honesty in trustees requires that the trusteed property be protected
against destruction. This includes the declared purpose, character

14 and traditions, as well as the money.

15 (p. 3.) A true and correct copy of this letter is attached hereto as Exhibit 52 and incorporated by

16 reference herein.

17 174. L. L. Nunn was adamant that the Trustees were to remain loyal to the purpose and

18 foundational principles of Deep Springs as found in the language of the Deed of Trust:

19 It is certainly true that Deep Springs has worked very imperfectly. I
have never been satisfied with it, and I hope that the Trustees never

20 will be. But the fundamental principles practiced at the institution
are those which I wish to perpetuate. I shall keep driving home to

21 you gentlemen, even if it takes my dying breath, that the purpose of
Deep Springs is the education of promising young men in a manner

22 emphasizing the need and opportunity for unselfish service in
uplifting mankind from materialism to idealism, to a life in

23 harmony with the Creator.

24 (L. L. Nunn, Letter to the Trustees of Deep Springs College (1924) [quoted in Stephen A. Bailey,

25 L. L. Nunn: A Memoir (1933) at pp. 154-1551.) A true and correct copy of these pages are

26 attached hereto as Exhibit 53 and are incorporated herein by this reference.

27 175. Petitioner invokes a document entitled “The Purpose.” This document was written

28 by L. L. Nunn on December 20, 1924, over a year after the November 23rd Deed of Trust was
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1 executed and recorded.4 While the Deed of Trust is a legal conveyance that sets the terms and

2 conditions placed upon the Trustees by Mr. Nunn, “The Purpose” is a letter to the Student Body.

3 In addressing the students, Mr. Nunn’s language is generally hortatory. and he articulates lofty

4 ideals to which the students should aspire. This is exemplified by the tone of “The Purpose.” He

5 is telling them that they are the chosen few. This is meant to motivate action and introspection on

6 the part of the Student Body. The rhetorical register of the Deed of Trust is strikingly different.

7 Mr. Nunn was educated in the law, practiced law, and engaged in extensive commercial litigation.

8 The Deed of Trust is accordingly precise, and attentive to ensuring that the Trustees are bound by

9 law to accomplish the purpose of the trust as therein defined. By contrast, the Trustees and courts

10 were not the intended audience of the epistle, and it was not meant to have legal effect.

11 176. Consideration of “The Purpose” only serves to highlight L. L. Nunn’s clear

12 intention as expressed in the Deed of Trust. For he says in this letter to the Student Body that

13 “[tlhe purpose of Deep Springs is. . . to create an environment where young men. . . may...

14 build the character for full employment in the service of their fellowmen.” (Pg. 38 on the

15 photocopy itself [emphasis added].) A true and correct copy of “The Purpose” is attached hereto

16 as Exhibit 54 and incorporated by reference herein. Mr. Nunn immediately goes on to describe

17 this “environment” as consisting of: “lain intimate association with a small group of young men

18 which have declared themselves ready to accept the purpose of Deep Springs (Ibid.

19 [emphasis added].)

20 177. As in the Deed of Trust, Mr. Nunn makes clear in “The Purpose” that the purpose

21 of Deep Springs is to educate young men for a life of service. And Nunn’s use of “young men” in

22 this document cannot reasonably be interpreted as meaning “young mankind” or “young men and

23 women.”

24

_________________________

25
When it was “executed” by L. L. Nunn on December 20, 1924, “The Purpose” was evidently a letter to the

Student Body and was titled “Children of this World.” (L. L. Nunn, Letter to the Student Body (December 20, 1924)

printed in ORVILLE SWEETING, THE EDUCATIONAL EXPERIMENT OF L. L. NUNN 1263 (unpublished typescript 1970).)
26 A true and correct copy of which is attached hereto as Exhibit 55 and incorporated by reference herein. There were a

few changes made to the first paragraph before it resurfaces as “The Purpose’ but it is otherwise the same document.
27 The date of “Children of this World” is also December 20. 1924. As a result, Respondents question whether it was

actually Mr. Nunn who titled the document “The Purpose” or if someone at a later date edited the first paragraph and
28 then re-titled the document.
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1 178. L. L. Nunn wrote in a letter to the Trustees on Sept. 22, 1923: “I beg of you

2 gentlemen to let me be on easy terms with your individually while not accepting as authoritative

3 my views or statements since the date of the trust deed[.j” (Exhibit 56. at p. 3.) It is therefore

4 best, not only according to the law but also according to Mr. Nunn’ s intentions, to regard the

5 purpose of the Trust as laid down in the Deed as uniquely authoritative.

6 179. Nonetheless, extrinsic evidence serves to bolster the view that Mr. Nunn intended

7 Deep Springs and any other educational work undertaken by the Trustees to be devoted to the

8 education of promising young men. In the following documents, there is no likelihood

9 whatsoever that Mr. Nunn meant “young men” to have a gender inclusive sense — a sense which,

10 as demonstrated above, those words did not and do not in any case bear).

11 180. From Orville Sweeting’s 1970 typescript, The Educational Experiment of L. L.

12 Nunn, as digitized by Denis Clark in 2001; a copy of this typescript is in the Deep Springs

13 College Archives, which is the copy reproduced here unless otherwise noted.) According to

14 Sweeting, the earliest authentic comments of Mr. Nunn [about Deep Springsj yet found are

15 contained in the following four-page holograph entitled ‘What Is the Deep Springs Work?’

16 ‘As I consider the longings of youth, I see that only a small part of
the higher aspirations, of the greater possibilities, as they exist in

17 boys is usually developed, and that part by no means the more
important part. Those parts which might have soared to spiritual

18 heights and inspired mankind were stifled by the artificial way of
living and teaching and only such parts as tended to reproduce in

19 some form or other the teachers’ lives and characteristics, their
views and methods of thought and action, were heeded.

20
From infancy to manhood the boy is being told to imitate, and it is

21 only because of the contradictions of the teachings, directions, and
advice given that he secures a degree of freedom. . . . Freedom to

22 develop must be given. I am not here applying this to all boys. On
that point I will not now speak, but it should apply to all fitted for

23 residence at Deep Springs. . . The Student Body must build up
traditions grand and free. An unwritten constitution must grow as a

24 living thing. The students must feel that they have a right to
demand, not to request, that the entire enterprise be dedicated to the

25 making of free men. That, as the property in reality is theirs, to be
operated by trustees for their development and the development of

26 their successors, it is their right and duty to understand all matters
and to summon all persons connected before them for the purpose

27 of questioning and receiving explanations as occasions require, and

28
to appeal from decisions of instructors and superintendent.
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1 (A true and correct copy of which is attached hereto as Exhibit 58 and incorporated by reference

2 herein.)

3 1 81. In an August 19, 1921 letter to the father of a future student and eventual head of

4 the College, Robert Aird, Nunn tries to convince his father that Robert should attend Deep

5 Springs if it would be a good fit. A true and correct copy is attached hereto as Exhibit 60 and

6 incorporated by reference herein.

7 It is, of course, most important to find one’s own place, and in
trying to help a boy to start on his life’s course, the greatest care

8 should be used to help him to make the right selection and then
keep going in accordance therewith. . . It is very important to me,

9 of course, that one-sixteenth of my institution (we only have 16
students) should not be devoted to a young man whose general

10 desires and tastes will lead him in an opposite direction from that
the institution is attempting to promote. I will enclose a short

11 statement written by one of our students, which will give you a
clearer idea of what is taught and what most of the students acquire

12 by remaining two or three years at Deep Springs.

13
In this letter, Mr. Nunn endorses the language of a student document entitled “The Purpose of

14
Deep Springs”:

15
The aim of Deep Springs is to connect this natural idealism, in a

16 small number of able boys, to a practical and lofty life purpose.
It is attempting to produce men of purpose—men who, realizing the

17 responsibilities in life, will absolutely lose themselves in some
noble cause

18

19 182. Also according to Sweeting, “on May 20, 1919, L. L. prepared the prospectus

20 below, which constitutes perhaps the earliest precise formulation of the idea which he wished

21 perpetuated in Deep Springs. The language is full of hope, but is couched in terms that imply a

22 stability that was lacking at the time, for the Deep Springs experience had begun barely a year

23 earlier. The original has been amended at several points in L. L.’s handwriting.” The document is

24 dated, and composed at Deep Springs. A true and correct copy is attached hereto as Exhibit 61

25 and incorporated by reference herein.

26 During thirty-five years of active life which followed [i.e., the 35
years up to this timeJ, his greatest interest was in the growth from

27 boyhood to superior manhood of the young men engaged in his
various works for whom he employed instructors. The experience

28 gained during these years showed that no one method of education
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1 could be efficient for all classes. It also emphasized the importance
of individual training to prevent a mind superior in one respect from
being held back by one inferior in that particular respect and
demonstrated that while a majority of American boys might get fair

3 results from the common schools, those capable of greater
accomplishments were often stifled or forced into unprofitable or

4 objectionable activities and compelled to enter technical courses
less developed mentally, morally, and spiritually than they could

5 have been had they received more individual attention from
competent teachers.

6
Able fathers often have sons of great possibilities, bitt in our busy

7 country they seldom have time to give them much personal
attention: and real education, which is the evolution of character

8 and preparation for life work, is not so much a matter of curriculum
as it is the training of the mind, the development of the power to

9 master subjects completely in one’s own strength rather than
partially mastering them in school with the assistance of teachers.

10 Such education is best secured by the living together of mature and
immature intellects, the developing of wisdom as well as the

11 imparting of knowledge.

12
183. Letter of L. L. Nunn to Edward W. Putnam, July 11, 1919: A true and correct copy

13
of which is attached hereto as Exhibit 62 and incorporated by reference herein.

14
To do for a few boys what Edmund Burke’s tutor did for him and

15 thus assist in laying the foundation for the development of a class of
men who, without expecting or even desiring glory or praise, will

16 nevertheless duly appreciate their trusteeship, is the unique work of
this little institution.

17

18 184. Letter of L. L. Nunn to Captain L. G. Nightingale, August 11, 1919. A true and

19 correct copy of which is attached hereto as Exhibit 63 and incorporated by reference herein.

20 Assuming that an abundance of money is available, can the
results be made to justify the expenditure necessary to train

21 a dozen or at most twenty young men at Deep Springs? If
we can accomplish our aims, yes!

22

23 185. Letter of L. L. Nunn to J. R. McKee, January 20, 1920. A true and correct copy of

24 which is attached hereto as Exhibit 64 and incorporated by reference herein.

25 My object in developing this property [at Deep Springs], which will
cost when completed about half a million dollars, is primarily to

26 prepare boys or young men for membership in the Association and
in any event to give them the basic principles upon which to build

27 their life’s work.

28 186. In this letter that Mr. Nunn writes on January 20, 1920 (Ex. 64) he says to McKee
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1 that he wishes to “give you an idea of the purpose I of DS I and the plan of carrying it out. In

2 addition to reading these, I beg you, inasmuch as you have shown an interest in the work, to read

3 an article in the January number of the Atlantic Monthi . entitled ‘A Boarding School Inquiry.’ It

4 contains many of the ideas respecting education which I have been stubbornly advancing for the

5 last twenty-five years, especially the one that our schools ‘in their zeal for discipline forget that

6 the boy must learn to govern himself.” Nunn found himself in whole-hearted agreement with

7 Edward Wilson Parmelee’s article, which criticized the standardized model of education then

8 current, and endeavored to show how a selective educational experience for a small number of

9 boys engaged in student self-government could be consistent with and good for American

10 democracy.

11 187. In this short article, Parmelee writes: ‘For I believe in the special cloistered

12 education for boys The distinct gain in manliness and independence that results from the

13 separation of adolescent boys from their homes and families is good. The power they develop of

14 getting on well with their fellows is good. The intimate association in daily life with other youths

15 of kindred minds and common aims is good. . . .And the gain that comes from detaching them

16 from the distractions and temptations of mixed society and enabling them to concentrate attention

17 on their studies is inestimable.” (“A Boarding-School Inquiry,” The Atlantic Monthly 125

18 (January, 1920), p. 104.)

19 188. Letter from L. L. Nunn to the Student Body, March 26, 1920. A true and correct

20 copy of which is attached hereto as Exhibit 65 and incorporated by reference herein.

21 Deep Springs enterprise was established for a certain definite
purpose. Individual freedom of both thought and action is one of

22 the corner stones upon which it is founded, but individual freedom
consists in “forestalling restraint by self-restraint.” The main

23 purpose of every institution must be adhered to or the institution
becomes another institution. Deep Springs Valley, as has been said

24 to you a number of times, has been selected for the express [1058-
0411 purpose of controlling by natural barriers a social condition

25 which the government at such institutions as Annapolis and West
Point, and the higher grade of private institutions all over the land,

26 control by rules and regulations. Deep Springs Student Body is
supposed to be made up of young men who wish to take advantage

27 of such natural advantages and carry out the purpose of the
institution by preventing during the school life social conditions

28 adverse to the growth and development aimed at.
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1 189. Letter from L. L. Nunn to the Student Body, October 2, 1920: A true and correct

2 copy of which is attached hereto as Exhibit 66 and incorporated by reference herein.

3 “[have made it very plain to the applicants and their parents that
this institution could not afford to receive a young man of ordinary

4 capacity for development and possessing the ordinary commercial
notions of devoting his life to enriching himself. This institution is

5 not for the purpose of training any such young man. It is not
necessary that I should approve or disapprove of such a purpose. It

6 is enough that every effort of Deep Springs is against such a
purpose, attempting to develop young men who aspire to an entirely

7 different goal.”

8 (1970 Sweeting typescript, p. 1135.)

9 190. Mr. Nunn wrote in a letter to the Student Body on October 18, 1920: “First. The

10 fundamental purpose of the institution to develop menl.J” (Stephen Bailey, L. L. Nunn — A

11 Memoir(1933).p. 155.)

12 191. Letter from L. L. Nunn to Dean E. A. Thornhill at Deep Springs, dated January 5,

13 1922. A true and correct copy of which is attached hereto as Exhibit 67 and incorporated by

14 reference herein: “Without attempting to consider too broadly the requirements of the average

15 boy, I have developed certain impressions in reference to what should be the method of treating

16 the higher class of young men which we are attempting to secure for Deep Springs students....

17 [1058-0571 From infancy to manhood the boy is usually required to imitate. Teachers do not

18 study their students to any considerable extent and do not endeavor to develop, but put forth their

19 greatest effort to mold on their own pattern, not by inspiring the student with thoughts which will

20 tend to develop and free him, but with theories and beliefs which will tend to enslave his mind

21 with little less than superstition. Characteristics which do not appeal to the teachers or older ones

22 around the growing boy are seldom seen by those around him, much less encouraged, and become

23 smothered by an artificial life. ... The students should feel the unqualified right to demand, not

24 merely to request, that the entire enterprise be dedicated to the making of men and operated in a

25 way that tends to such results.”

26 192. In a letter from Deep Springs on April 17, 1922 to A. M. Marcus, L. L. Nunn

27 wrote: “The aim of Deep Springs is to be a pioneer in the establishment of a definite class of men

28 of service[. “ (Orville Sweeting’s 1970 typescript, The Education Experiment of L. L. Nunn, p.
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1 17, as digitized by Denis Clark in 2001.)

193. In a document submitted to a meeting of what he was already calling the trustees

3 on October 20, 1923, L. L Nunn wrote of “the purpose for which Deep Springs stands, securing

4 for God and mankind, men of service.” (Sweeting 1970 typescript, p. 1223.)

5 194. L. L. Nunn, in a letter to the Student Body shortly after May 25, 1924: “Deep

6 Springs endeavors to send forth into the world men of service. This means men who have

7 renounced themselves[.j” (Sweeting 1970 typescript, p. 1249.)

8 195. The last letter Nunn sent to the SB, January 22, 1925: A true and correct copy of

9 which is attached hereto as Exhibit 68 and incorporated by reference herein.

10 “Great difficulty has been experienced in impressing applicants and
their indorsers with the fact that Deep Springs is a small unique

11 institution doing special work which requires for its success, young
men of unusual character and ability, in whom a certain definite

12 purpose can be strongly developed, and who because of such
purpose will become not only scholarly but interested and steadfast

13 in the Country’s service.”

14 196. And it is revealing what Sweeting himself says of “The Purpose” document, and

15 about Nunn’s purpose more generally, given that he is the most comprehensive chronicler of

16 Nunn’s life and work:

17 “It is clear from this and other writings that he regarded the fortune
that he had acquired through visionary business dealings in the

18 electric power industry in the West as a subsidiary vision to the
larger purpose to which he had dedicated his life: i.e., the education

19 of young men to lives of service to society and mankind.” A true
and correct copy of which is attached hereto as Exhibit 69 and

20 incorporated by reference herein.

21 197. Charles D. Walcott, Director of the Smithsonian, on his close friend L. L. Nunn, as

quoted by Stephen Bailey, pp. 28-9:

23 His dominant thought, however, was the building of character and
the developing of men who would [p. 29J be of the highest service

24 in all the activities of life. This was his one real purpose that ran
through and controlled his business, social and personal relations in

25 life. No task was too exacting, no demand on his time, energy and
money too great, if he felt that the result would contribute to the

26 carrying out of the ideals of the organization he was creating from
the ground up. It was a marvellous exhibition of faith in humanity,

27 as typified by the boys and young men he was endeavoring to aid
on their way to be of the greatest service in whatever position they

28 might occupy throughout their lives. ... In the years that I knew him
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1 he never wavered from his purpose, and the ‘boys’ were in his
thoughts to the last hour of his life. He was an exceptional man,

2 with a high purpose, and the world is better for his having lived and
worked for humanity.

3

4 198. Nunn, to the Trustees in 1924, as quoted by Bailey pp. 154-5 (Ex. 53) note which

5 part of the Deed Nunn quotes when summarizing the purpose of Deep Springs:

6
“It is certainly true that Deep Springs has worked very imperfectly.

7 1 have never been satisfied with it, and I hope that the Trustees
never will be. But the fundamental principles practised at the

8 institution are those which I wish to perpetuate. I shall keep driving
home to you gentlemen, even if it takes my dying breath, that the

9 purpose of Deep Springs is ‘the education of promising young
men in a manner emphasizing the need and opportunity for

10 unselfish service in uplifting mankind from materialism to
idealism, to a life in harmony with the Creator.”

12 199. In describing Mr. Nunn’s vision for the school, based on his experience and on

13 conversations with the founder in 1917, Herb Reich singles out the all-male student body as one

14 of the distinctive features of Mr. Nunn’ s educational plan. “It differs from conventional schools

15 in a number of important respects” writes Reich. “Only male students are admitted”: in Reich’s

16 list, this is the second important respect in which Deep Springs differs from conventional schools.

17 (Ex. j6J.)

18 200. In the Board of Trustees 1979 Coeducation Report, Edwin Cronk, the Director of

19 Deep Springs College, argues at length that Mr. Nunn regarded the all-male student body of Deep

20 Springs as permanently essential to his purpose. A true and correct copy of Cronk’s report is

21 attached hereto as Exhibit 70 and incorporated by reference herein.

22 201. In the Board’s Report, Mr. Cronk reports his conversation with the primary legal

23 drafter of the Deed, Harold Waldo, who was emphatic in his view that Nunn was and still would

24 be against coeducation at Deep Springs. (Ex. 70); but it is especially revealing that the main legal

25 drafter of the Deed was of the definite view that Mr. Nunn was against coeducation at Deep

26 Springs.) Mr. Cronk also quotes a number of the students who were at Deep Springs during its

27 first years and had the opportunity to talk with Mr. Nunn about his purposes. Herb Reich, who

28 arrived as a student in 1917: “Co-education at Deep Springs would not be consistent with L. L.
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1 Nunn’s intentions and wishes.” Charles Schaaff, who arrived in 1920: “Such a move would be

2 completely contrary to Mr. Nunn’s purpose.” Henry Hayes, who arrived as a student in 1921,

3 said that Mr. Nunn “would feel betrayed by co-education at Deep springs.” And Harvey

4 Mansfield, who also arrived as a student in 1921: “It is beyond argument that the founder, L. L.

5 Nunn, would be strongly opposed [to coeducation 1. A decent respect for his aims is a moral

6 obligation on his beneficiaries to carry out his wishes unless a very strong case can be made to the

7 contrary.” (Ex. 70)

8 202. Taken together, this extrinsic evidence supports the plain language of the Purpose

9 Statement in the Deed of Trust: L. L. Nunn wished for his Trust to be used solely for the

10 education of promising young men. The extrinsic evidence demonstrates his insistence on this

11 vision, and the language of the Deed demonstrates that he wished to stipulate this restriction as a

12 matter of fiduciary obligation and trust law.

13 Injunction

14 203. The Trustees are attempting to execute as corporate directors actions that are

15 impermissible in their capacities as Trustees (or as Directors, as explained above).

16 204. They maintain that by acting as corporate directors they may avoid their fiduciary

17 responsibilities as Trustees of the L. L. Nunn Trust, and they have demonstrated that they will

18 therefore act in a manner inconsistent with the legally determined purpose of the Trust.

19 205. Furthermore, they clearly articulate that even a move by this Court to halt Plan B

20 would not curtail their efforts to become coeducational.

21 [Tlhere are other legal options for going coed that we have not yet
raised with the court.

22

23 [...J

I believe that solving legal problems is like climbing a mountain. If
24 one path to the top is blocked, you seek another. You must always

obey the law, but nothing says you can’t try a new strategy if the
25 first one doesn’t work or is too slow.

26

27 We should act legally, and we should act ethically, but we should

28 keep fighting until we succeed or run out of options.
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1 Email from Petitioner David Hitz (Sept. 2, 2012) Coeducation Update Number Six: a true and

2 correct copy of which is attached as Exhibit 5.

3 If the second plan to move ahead is ruled illegal by the judge, I
imagine TDS will turn to plan three, then plan four, plan five, and

4 so forth.

5
Email from College President David Niedorf (Sept. 2, 2012) Coeducation Update Number Five: a

6
true and correct copy of which is attached as Exhibit 4.

7
206. In a recent job posting for the new College Development Director, who is

8
supposed to start on October 1, 2012, the job posting describes the College as imminently

9
coeducational.

10
Deep Springs is a non-profit college with a fully accredited 2-year

11 college program for academically gifted young men—and,
beginning in 2013, women.

13 “Deep Springs to hire new Development Officer” (Aug. 18, 2012) retrieved from

14

15 207. These actions, taken in contravention to the Trust instrument, will result in

16 irreparable harm to the Trust, as they would altogether thwart the Trust’s lawful purpose.

17 Petitioner claims that they would take only “legal” actions but the entirety of Plan B violates both

18 law and public policy supporting charitable trusts.

19 208. At the June 6, 2012 Trustees’ meeting, when I asked the Petitioner to provide a

20 thorough account of the risks of waiting for this Court’s decision on coeducation, Petitioner

21 offered only the following assessment of risks (from my extensive notes of this meeting):

22 Delay would “damage community will”

23 Cause a “loss of momentum”

24 Indeed no “actual money damage” would occur from the delay because

25 “it’s a touchy feely cultural thing.”

26 In sum, according to Petitioner, the delay would sap “positive energy.”

27 209. When I remarked on the inadequacy of the justifications, Petitioner exclaimed that

28 he was “not interested in the damages stuff.” The Board was now executing its decision, and
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1 “responsible boards don’t wait around.” Petitioner, then audibly impatient at the basic questions

2 asked, called for a vote.

3 210. 1 believe such reasons hardly justify bulldozing through this huge transition

4 without even knowing if they are legally permitted to proceed.

VII. PETITIONER FAILS TO MEET REQUISITE STANDARD FOR CV PRES
6 RELIEF

211. Petitioner is requesting that the Court modify the charitable purpose of the L. L.
8

Nunn Trust, and this requires application of the cy près doctrine rather than equitable deviation

under section 15409. Had Petitioner pled properly and requested modification of the purpose of
10 .

the Trust under cy pres, this Court could not grant such relief because Petitioner cannot establish

that the purpose of the Trust as set forth above is permanently impossible or impracticable to
12

fulfill. Deep Springs College continues to fulfill its fundamental purpose and is flourishing in all
13

relevant respects.

14
212. There is no suggestion in Petitioner’s papers that the purpose of the Trust is illegal.

15
Not only are private single-sex colleges legal, the direction of recent public policy is toward

16
greater support for single-sex institutions, even public ones. For example, although since its

17
inception the Title 1X5 framework clearly permitted single-sex primary and secondary schools,

18
private single-sex undergraduate institutions, and historically single-sex public institutions,

19
significant recent changes to the rules implementing Title IX provided clarification and

20
encouragement for single-sex public schools and classrooms. (Nondiscrimination on the Basis of

21
Sex in Ed. Programs or Activities Receiving Fed. Financial Assistance; Final Rule, 34 C.F.R. §

22
106 (2006).) Since the 2001 No Child Left Behind Act allowed local educational agencies to use

23
“Innovative Program” funds to support single-sex public schools and classrooms, there are

24
hundreds of public schools that are single-sex or offer such classrooms.

25
213. As co-sponsor Hillary Rodham Clinton stated on the Senate floor, the purpose of

26

27 See 20 U.S.C. § 168 l(a)(1)-(5) (Title IX means title IX of the Education Amendments of 1972, Pub.L. 92—
318, as amended by section 3 of Pub.L. 93—568, 88 Stat. 1855, except sections 904 and 906 thereof: 20 U.S.C. 1681,

28 1682, 1683, 1685, 1686).
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1 Senate Amendment 540, since signed into law, was to “further the ability of our school districts

2 around the country to develop and implement quality single-sex educational opportunities as a

3 part of providing a diversity of public school choices. (Remarks of Sen. Clinton, Debate on S.A.

4 No. 540. 107th Cong. 1st Sess. (2001) 147 Cong. Rec. S5943.)

5 214. Public policy also supports furthering educational choice by encouraging a

6 diversity of private institutions of higher education. The Supreme Court recognizes the value that

7 single-sex institutions offer their students. Justice Ginsberg, writing for the majority in U.S. v.

8 Virginia, (1996) 518 U.S. 515, 536, noted that “[slingle sex education affords pedagogical

9 benefits to at least some students[ .1” Moreover, the principles that provide legal protections for

10 women’s colleges to pursue a mission of all-female education apply equally to the legal

11 protections for men’s colleges to pursue a mission of all-male education.

12 215. Higher education statistics clearly indicate that women’s institutions have at least

13 as much to gain from these protections. There are 60 women’s colleges in the United States, and

14 4 men’s colleges, including Deep Springs College. There are three women’s colleges in

15 California (Mills College. Mount St. Mary’s College, and Scripps College), and one men’s

16 college (Deep Springs College). Nor is there an imbalance of resources or influence in favor of

17 the sole California institution that is all-male. According to each college’s website, the all-female

18 undergraduate student body population is as follows: Mills - 941, Mount St. Mary’s - 2160,

19 Scripps - 950, for a total of 4051. Deep Springs has an all-male student body of 26. According to

20 the three women’s colleges, their living alumnae number nearly 50,000; the living alumni of

21 Deep Springs number in the hundreds. All-female college endowments in California added up to

22 $496 million in FY 2011; all-male college endowments in California (i.e., that of Deep Springs)

23 added up to a few percent of this figure, at $17 million.7

24 6 Kay Bailey Hutchison. Barbara Mikuiski, Susan Collins, Thomas Carper, and Edward M. Kennedy also

25 co-sponsored the amendment.

‘ Nat. Assn. of College and University Bus. Officers, U.S. and canadian Institutions Listed by Fiscal Year
26 2011 Endowment Market Value and Percentage Chtinge in E,zdowment Market Value from FY2010 to FY20]] (rev.

March 19, 2012)
27 <littp//w nKulo__ij uinwntsnc uLh/2() I “( SFPuhIK 1 ablesT ndonkmM kei\’ aIu 19 dr- Mills

$183,397,000; Mount St. Mary’s $45,932,000; Scripps $266,869,000); Deep Springs College, Annual Report for
28 2011,p.ii.
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1 216. Nor is there any demographic imbalance in favor of young men in the

2 undergraduate population as a whole (public or private): in California in 2008, there were

3 246,113 fewer undergraduate men than women enrolled in college.8 This is a striking

4 statistic: the shortfall of male undergraduates is more than the total number of undergraduates that

5 year (male and female) in the entire University of California system (all nine campuses) - plus the

6 total number of current undergraduates at the University of Southern California, San Francisco

7 State University, San Diego State University, and Stanford University. This suggests that

8 redistributing undergraduate opportunities from men to women should not be a priority in

9 California. The situation in California mirrors the country as a whole, where women earn

10 markedly more associate’s degrees (over 62 percent), bachelor’s degrees (over 57 percent),

11 master’s degrees (over 60 percent), and doctorates (over 52 percent and rising rapidly). Amidst

12 considerable public concern about what is often called a crisis in the education of boys and young

13 men, it is an odd time to petition the Court to modify a trust to allow Deep Springs to cut the

14 number of young men it educates roughly in half so that it can begin to educate women in their

15 stead)° Most pertinently for the cy près standard, however, is that an all-male college is

16 unambiguously legal.

17 217. Nor can Petitioner prove that it is impossible or impracticable for Deep Springs

18 College to continue as a single-sex college. An overview of potentially relevant criteria

19 demonstrates this.

20 A. The Numbers and Quality of Student Applications are Stable and High

21 218. Petitioner cannot demonstrate that the number or quality of student applications is

22 low, and further cannot demonstrate that such (purely hypothetical) recruitment issues contribute

23
8 Custom Data Report, Private and Public Undergraduate Enrollment in California Aggregated by Gender

24 in 2008 (2012) California Postsecondary Education Commission. Note: The most recent complete year in the data
set was 2008. The 2010 data set excluded private institutions. For a copy of Respondents’ Custom Data Report

25 generated on May 6, 2012, see Exhibit 71.

26 US. Dept. of Ed., Nat’l Ctr. for Ed. Statistics, The Condition of Education 2008-2009, (NCES 2011-033),
Indicator 26 (2011), /nesed\/1t1acts/dis1Iasid=72,

27 For a recent contribution to the extensive literature on this situation, see Robert B. Smith, Saving the ‘Lost
Boys’ ofHigher Education, The Chronicle of Higher Education, Oct. 2, 2011, at

28 theLosiBovso1/1 29243/.
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1 to the permanent impossibility or impracticability of fulfilling the purpose of the Trust.

2 219. For the last decade, Deep Springs College received, on average, 130-160

3 applications competing for 12-16 spots.” This makes Deep Springs more selective than most Ivy

4 League colleges and universities. Historically, these are high numbers for Deep Springs. Over

5 Deep Springs College’s 95 years, there have been years when far fewer than 100 young men

6 applied. I can recall far fewer applications per year when I was a student (less than half that

7 amount).

8 220. In March 2011, David Niedorf, President of the College, stated in his report to the

9 Trustees that “the visiting applicant group was to my eye a strong one.” When discussing the

10 class of 2010 that had arrived a few months earlier, Niedorf said:

11 The class is a strong one, and has adapted to life at Deep Springs
with a dispatch and an evident relish that is a pleasure to see. Their

12 combination of ability and motivation, and the determination so far
shown by these students to make their time in the valley significant

13 reassures me that the incredible effort that so many people devote to

14
the project of sustaining Deep Springs is not in vain.

15 221. Most Deep Springs students go on to attend the best institutions of higher learning

16 in the United States and abroad, such as Harvard, the University of Chicago, Yale, Brown,

17 Columbia, UC Berkeley, and Oxford.’2

18 222. Even if the number or quality of applications were low, which Respondents deny,

19 Petitioner cannot demonstrate that any such (hypothetical) problem is due to being single sex and

20 not other causes.

21 223. Deep Springs has an extremely rigorous application process. According to its Self

22 Study (a true and correct copy of which is attached hereto as Exhibit 72 and incorporated by

23 reference herein):

Il For example, for the class of 2012 there were 164 applications for 13 places; for the class of 2011 there

25 were 157 applications for 12 places; and for the class of 2010 there were 154 applications for 15 places. Note: class
years are numbered by the year of entry rather than the projected year of graduation as is the common practice at

26 most U.S. colleges and universities.

12 “Deep Springers are generally successful in the transfer applications process. In the past 10 years, 16% of
27 students transferred to Harvard, 13% to the University of Chicago, 7% to Yale and 7% to Brown. Other schools

frequently attended after Deep Springs include Columbia, Oxford, Berkeley, Cornell and Stanford.” (Statistics,
28 Admissions, Deep Springs College Website, http://www.deepsprings.edu/admissions/statistics (03/05/2012).
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1 Beyond the parameters of all-male enrollment, the application is
highly rigorous and includes two stages. In the first stage,

2 applicants are asked to submit three original essays, their high-
school transcripts and test scores and teacher recommendations.

3 The subset who make it to the second round must write another four
essays, supply a sample of their high-school work and visit the

4 college for several days. This visit gives them an opportunity to
observe and participate in the college’s operations, including labor

5 and self-governance and to be interviewed by the Applications
Committee.

6

7 (Ex. 72 at p. 6.)

8 224. The Self Study acknowledges “that many of its defining features” including its

9 isolation, the labor program, and rigorous academic and intellectual standards “may not be

io attractive to all students.” (Ex. 72 at p. 25.) Therefore, if there were a problem of application

ii numbers or quality, there would be a range of candidate reasons other than the single-sex student

12 body. Other possible reasons may explain or contribute to students not applying or not accepting

13 the offer to attend Deep Springs: (1) Deep Springs is only a two-year program that requires re

14 applying as a transfer student to schools that may have accepted the potential student as a

15 freshman (thus entailing a risk that he may not be accepted as a transfer student), (2) some

16 schools, such as Princeton, do not accept transfer students, (3) there is a potential loss of financial

17 aid from schools that offer full packages only to students who attend as freshmen, (4) its isolated

18 desert location, (5) limited curricular offerings in every field, (6) parental pressure, (7) preference

19 to attend more conventional institutions, (8) certain aspects of self-government and

20 accountability, and (9) the no drug and alcohol policy, to name but a few)3

21 225. In fact, given that there are only four all-male colleges in the United States, and

22 that none of the others has the academic prestige of Deep Springs, it is highly probable that the

23 all-male environment has been decisive in attracting some students to the college.

24 226. Even if Petitioner could demonstrate that the all-male student body results in a low

25 number or quality of student applications that contributes to the impossibility or impracticability

26

_________________________

13 Application Committee Report (10/2010) - “One of the two applicants who rejected our offer faced
27 parental pressure to attend Yale University immediately out of high school, rather than take the chance that he might

not get into Yale as a transfer student. The other applicant felt that he would be better suited to a more conventional
28 college experience.”
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1 of fulfilling the trust purpose, Petitioner cannot show that less extreme means of increasing the

2 number or quality of student applications other than petitioning this Court to change the purpose

3 of the Trust document would be unsuccessful.

4 227. In 2009, when the Applications Committee wanted to boost application numbers,

5 the Communications Committee reported that (1) they would restructure their mailing strategy to

6 target potential students based on their PSAT results (as far more high school students take the

7 PSATs than the SATs or ACTs): (2) they were in the process of rewriting and reformatting the

8 viewbook (the main recruitment brochure), and (3) they were making an effort to reach out to

9 media outlets to increase the school’s publicity. These efforts were successful, as the number of

10 applications for the following year increased 37.5 percent.

11 228. The approved 2011-2012 budget for student recruitment was $8,000. The budget

12 allocated for the reprint of the viewbook or college brochure was $10,500, and the approved

13 budget for minority recruitment was $1,000. These nominal amounts suggest that student

14 recruitment has not been identified as a crisis area requiring unusual efforts and attention.

15 229. Clearly, student recruitment is not a problem, much less a problem causing it to be

16 impossible or impracticable for Deep Springs to continue as a single-sex college. Even if student

17 recruitment were impaired, Petitioner cannot isolate the single-sex policy as the cause. Moreover,

18 Petitioner cannot demonstrate that less extreme measures than going coed would fail to fix this

19 (hypothetical) problem.

20 B. Faculty Recruitment is Highly Successful

21 230. Petitioner cannot show that faculty recruitment is an area of concern, much less a

22 factor contributing to the permanent impossibility or impracticability of carrying out the specific

23 charitable intent of the trustor.

24 231. According to the 2010 Self-Study, “[ojver the past several years, Deep Springs has

25 been extremely successful in attracting highly qualified faculty and staff, in part due to its

26 recent efforts to offer salaries and benefits competitive with other colleges and universities.” (Ex.

27 72 at p. 22 [emphasis addedi.)

28 232. “Deep Springs has been extremely successful in the past several years in hiring
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1 and maintaining gifted faculty and staff.” (Ex. 72 at p. 86.)

2 233, “The institution has sufficient staff, with appropriate preparation and experience

3 to provide the administrative services necessary to support its mission and purpose.” (Ex. 72 at

4 p. 34 emphases addedj.)

5 234. The College accomplished this success with a faculty recruitment budget similar in

6 size to one that was approved for the 2011-2012 academic year: oniy $1,000. If faculty

7 recruitment were an issue worthy of changing the purpose of the trust, there would be evidence of

8 more investment to remedy this concern. The Trustees of Deep Springs manifestly believe, on

9 the contrary, that it is warranted to spend for this purpose a quarter of what they spend on raising

10 poultry for eggs.

11 235. Clearly, Deep Springs College and its Trustees do not actually believe that faculty

12 and staff recruitment over the past few years has contributed to any permanent impossibility or

13 impracticability of fulfilling the purpose of the Trust.

14 236. However, if faculty recruitment were contributing to the permanent impossibility

15 or impracticability of fulfilling of the purpose of the Trust, it is highly unlikely that this would be

16 due to the single sex mandate in the Deed of Trust. There are numerous reasons having nothing

17 to do with its single-sex student body why Deep Springs could, in theory, have difficulty

18 recruiting certain excellent teachers.

19 237. For example, (1) as Petitioner admits, all teaching positions at the college are

20 temporary, as the longest term a faculty member can serve is six years; therefore there is no

21 tenure. (2) The isolated location makes academic travel difficult. (3) There is nowhere nearby for

22 school-age children to attend school (Bishop, California, being a full hour away on a route

23 without public transportation), so it is hard to attract faculty and staff with such children. (4) The

24 college, while special, is tiny. (5) Limited lab facilities, a small library, and few colleagues could

25 be detrimental to research projects and publication productivity. (6) There are significant teaching

26 and administrative loads. These are just a few reasons why certain professors may not consider

27 applying or accepting an offer of employment.

28 238. Even if Petitioner could demonstrate that Deep Springs being single sex
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1 substantially hinders faculty recruitment and therefore contributes to an impossibility or

impracticability of fulfilling the trust purpose, Petitioner cannot show that less extreme means of

3 improving faculty recruitment other than petitioning this Court to change the purpose of the Trust

4 document would be unsuccessful.

5 239. The 2010 Self Study explains that targeted measures have resulted in remarkably

6 successful faculty recruitment:

7
Deep Springs recognizes the need to keep the academic program—

8 the core of the college’s program—vibrant. The college seeks to
attract highly-qualified faculty who are also a good match for the

9 unique nature of its program. To this end, the President and the
Trustees of Deep Springs College have worked to ensure that

10 financial resources are available to attract the most qualified
candidates. In addition to this, the college has been more active in

11 recruiting faculty through different searches. These efforts have
been successful: Deep Springs’s current faculty includes long-term

12 chairs in the Natural and Social Sciences, a one-year appointment in
the Humanities and a long-term Dean of the college. Student

13 evaluations of recent courses taught at Deep Springs indicate
that the current academic program is the best in recent

14 memory.

15 (Ex. 72 at p. 24 [emphasis addedi.)

16 240. Further, “Deep Springs has also been successful in finding venues (including

17 academic journals and online resources) to advertise open positions and solicit candidates who are

18 both qualified and a good match for the college’s program.” (Ex. 72 at p. 22.)

19 241. In his semi-annual President’s Report to the Trustees in October 2010, President

20 David Neidorf noted:

21 In the same way, we can acknowledge the success of last year’s
Curriculum Committee; we have this semester a faculty that is

22 overall unusually strong. Our ability to attract this faculty is based
on much more than salary—indeed, faculty members who came to

23 Deep Springs primarily for the money would, almost by definition,
be poor choices for us. But respectable compensation remains a

24 necessary condition of academic quality, and having been able to
implement the TDS compensation policy over the last 2-3 years has

25 had a concrete effect on the overall quality of academics at Deep

26
Springs.

27 242. “In addition, the college has made an effort to keep files and maintain

28 communication with prospective candidates for future short- or long-term employment.” (Ex. 72
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1 atp.22.)

2 243. Faculty recruitment at Deep Springs College is irrefutably successful. Even if it

3 were a problem, Petitioner cannot isolate the all-male student body as the cause. Moreover,

4 Petitioner cannot demonstrate that less extreme measures available to improve faculty recruitment

5 have failed or would fail (to remedy this nonexistent problem).

6 C. Deep Springs College Has A Stellar Academic Reputation

7 244. Petitioner fails to demonstrate that the academic reputation of Deep Springs

8 College is a problem, or that this nonexistent problem contributes to a permanent impossibility or

9 impracticability of fulfilling the purpose of the L. L. Nunn Trust.

10 245. According to an article in The Chronicle ofHigher Education, Deep Springs is

11 “10 Inc of the most selective colleges in the nation. . . admit[tingj just 13 students each year from

12 about 200 applications.... Most have outstanding academic records (with SAT scores averaging

13 1490), and rarely does anyone turn down an admission offer.” (Scott Smaliwood, Listening Jc’r

14 the Voice of the Desert, The Chronicle of Higher Education (Sept. 13, 2002) p. A56.) In

15 addition, in 2002, “three Deep Springs students won Truman scholarships, more than any other

16 institution.” (Ibid.) As a result, the article’s author states that “[njo one is pessimistic about Deep

17 Springs anymore.” (Ibid.)

18 246. The selectivity of the college is also emphasized in an article from The Christian

19 Science Monitor, which notes that Deep Springs is “one of the most selective colleges in the

20 United States.” (Stacy A. Teicher, Twenty-six Renaissance Men (Feb. 19, 2002) The Christian

21 Science Monitor, at p. 13, § 2.) Deep Springs is “one of the most selective colleges in the

22 nation.” (Peter Y. Hong, Making Hay with Education, The L.A. Times (Jan. 14, 2004) at p. 2, col.

23 1.) Moreover,

24 [tjhe arduous labor in the classroom and fields pays off when the
time comes to transfer to a four-year school. Last year’s graduates

25 went on to Brown, Columbia, Cornell, Harvard, Oxford and
Stanford. Each such success affirms the vision of the college’s

26 founder, an Ohioan who believed a combination of physical toil,
book learning and monastic isolation would forge outstanding

27 citizens.

28 (Ibid.)
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1 247. As noted above, the college has a reputation for its superior ability to place its

2 students at elite institutions:

3 As a two-year institution, Deep Springs is technically a junior
college, but its success in placing students at prestigious

4 universities puts it in a category of its own. In recent years, about a
fourth of each graduating class has transferred into the sophomore

5 or junior class at Harvard, a fourth to the University of Chicago,

6
and one or two students have gone to Oxford, Yale, and Brown.

(Dana Goodyear, The Searchers: The Fate otProgressive Education at Deep Springs College,

7
The New Yorker (Sept. 4, 2006) at p. 62.)’

8
248. Even if Deep Springs College’s academic reputation were a problem and

9
contributed to a permanent impossibility or impracticability of fulfilling the purpose of the Trust,

10
Petitioner cannot demonstrate that any such hypothetical problem is due to the single sex student

11
body and not other causes.

12
249. Furthermore, even if Petitioner could demonstrate that Deep Springs single-sex

13
nature negatively affects the college’s academic reputation, and contributes to an impossibility or

14
impracticability of fulfilling the trust purpose, Petitioner cannot show that less extreme means to

15
improve the college’s (hypothetically bad) reputation would fail.

16
D. The College’s Finances & Fundraising are Healthy and Stable

17
250. Petitioner fails to demonstrate that the financial health of the college is so

18
drastically impaired that it is permanently impossible or impracticable to fulfill the purpose of the

19
L. L. Nunn Trust.

20
251. All institutions want more money than they have. However, desiring more money

21
than is currently available is not the same as being on the verge of collapse. And the Petitioner is

22
on record as saying that, even in the wake of the financial crisis, the financial situation of the

23
college is solid and allows us to look forward with confidence:

24
I am lucky to have become chairman when the college is doing

25 well. The economy has been tough, but thanks to the prudent
guidance of our investment committee, we didn’t suffer

26 catastrophic losses like Harvard or Yale. Money is tight and we do

27
need your help, but I see opportunity, not emergency. In past eras,

N See also, Bill Chappell, Colleges For Partying, Earing, And Learning (If You Must) (NPR, Aug. I, 2011)

28 <http:/Iminnesota.pub1icradio.orgIfeatures/npr.php?ici 138895540>.
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I alumni and friends have banded together to save the college: now

we have the opportunity to reflect on and support goals and
2 aspirations for the college. This seems fitting as we approach our

100th anniversary.
3

(David Hitz, Letter front the Chair, 2009 Deep Springs College Annual Report. at p. 1 [retrieved

4
from http://www .deepsprings.eduldownloads/annual-reports/Annual%20Report_2009.pdfl.)

5
252. According to the 2010 Self-Study,

6
Deep Springs has unrestricted reserves equal to over twice its

7 annual budget, and due to the size of the endowment and to ongoing
annual fundraising (which is sufficiently stable year-to-year to be

8 provisionally relied upon), Deep Springs has sufficient cash flow.
The college invests according to industry-standard practices for

9 educational institutions.

I0
(Ex, 72 at p. 105.)

11
253. Furthermore, the college

12
has been vigilant in raising funds and careful in expending them,

13 especially long-term financial resources such as the endowment.
The President, Vice President and trustees have given Deep Springs

14 the necessary funds for day-to-day operation as well as resources
for unforeseen circumstances. They have done so to ensure the

15 college’s continued success. and have used long-term planning, in
concert with the college’s mission statement, to do so. Nonetheless,

16 the President, Vice President, and trustees continue to seek
additional resources to enhance this financial “cushion.”

17
(Ex. 72 at p. 105.)

18
254. Given the small size of the institution and its budget, the Trustees “can oversee the

19
availability and use of funds. This oversight ensures that the budgeting, availability and allocation

20
of resources is in accordance with the college’s commitment to input from all constituencies.”

21
(Ex. 72 at p. 106.)

255. Each student at the college receives a full scholarship valued at more than $50,000.

23
According to the Self Study:

24
It is essential to the mission of Deep Springs that the college does

25 not charge tuition or fees of any kind. The founder argued that
students would engage more deeply in their educations if they came

26 to the college as its beneficial owners. Students do not pay to live
at the college, and the college does not pay a wage to student

27 workers. Students are expected to share in the college’s operations.
A tuition-free program gives students an opportunity to claim

28 ownership in their educations without the common form of
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“exchange” that might accompany tuition payments.

2 (Ex. 72 at p. 101.) Even so, this policy is neither described nor required by the Deed of Trust. If

3 the college’s finances were doing so poorly as to warrant petitioning the court for cv près relief.

4 one would think that the Trustees would consider charging some tuition rather than letting the

5 charitable trust and the college fail. The issue has not been considered, not just because it would

6 violate traditional values held by the college, but also because the college’s finances are relatively

7 robust.

8 256. There have been periods in Deep Springs’ history when the college’s finances

9 were not as healthy as they are currently. In response to one such period at the end of the 1 990s,

io the Declarant and the broader Deep Springs community banded together for an intensive capital

ii campaign that increased the endowment from $7 million to $18 million over six years. This is

12 impressive for a college that has had just over 1,000 students during its entire 95-year history.

13 Some of the money was used to rebuild the Main Building (originally built in 1917 by the first

14 students and additional hired workers). It also funded the rebuilding of The Museum (additional

15 classroom space), the building of a new dormitory, and the renovation of faculty and staff houses.

16 Lastly, in 2007, Deep Springs College was able to raise money to successfully purchase the last

17 significant tracts of privately held lots in the valley, thus ensuring the College’s isolation into

18 perpetuity. Thus, Deep Springs has a proven ability to raise substantial funds.

19 257. Most relevantly however, is the significant risk that the college might lose a

20 substantial part of its endowment from the Withrow Bequest if the college were to become

21 coeducational. If the Trustees were so concerned that the college’s finances are threatened or that

22 fundraising may soon dry up, it is difficult to understand why they would risk losing the current

23 value of James Withrow’s restricted gift of $1 million plus the residuary of his estate, as detailed

24 in the Petition for Court Order Interpreting Endowment Gift Instrument. Some alumni and

25 erstwhile supporters have chosen and will choose to stop giving to the college because of a

26 decision to go coed, and in the nearly eight months since the announcement of the decision to

27 transition to coeducation, there has not been a meaningful boost to fundraising due to that

28 decision.
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1 258. Even if the financial health or fundraising for the college were endangered,

2 Petitioner cannot demonstrate that any such (hypothetical) problem is due to the Deep Springs

3 student body being single sex, rather than other causes.

4 259. Further, even if Petitioner could demonstrate that being single sex substantially

5 injures the financial health of the college and therefore contributes to an impossibility or

6 impracticability of fulfilling the trust purpose, Petitioner cannot show that less extreme means of

7 improving the financial health or fundraising efforts would be unsuccessful.

8 E. Deep Springs Provides An Exceptional Education

9 260. Petitioner fails to demonstrate that the quality of the education Deep Springs

10 currently provides contributes to a permanent impossibility or impracticability of fulfilling the

11 purpose of the L. L. Nunn Trust.

12 261. The education one receives at Deep Springs is unique. Close contact with the

13 faculty in the classroom and out, the small size of all the classes, and the chance to develop not

14 only the entire curriculum but also independent study courses are just a few benefits of the

15 college’s program. Again the Self Study is illuminating:

16 Deep Springs’ academic program is characterized by disciplinary
breadth and rigor. The breadth of the academic program is

17 evidenced in the wide variety of courses offered as well as the
college’s strong commitment to the core disciplines: humanities,

18 social sciences and natural sciences. Deep Springs pursues faculty
of the highest caliber who are committed to the unique character of

19 Deep Springs as well as [aj traditional liberal arts curriculum. Deep
Springs also strives to provide an interdisciplinary environment that

20 incorporates other aspects of the college’s pedagogical program
(labor and self-governance) into the learning process.

The structure of the Deep Springs academic program places a high
22 amount of responsibility and accountability on each individual in

the classroom. This sense of personal responsibility, combined
23 with the formal, broad-based processes of review and evaluation,

ensures that the college’s academic program (as well as its overall
24 operation) remains highly rigorous. Deep Springs’ selectivity in

admissions and faculty hiring also helps maintain a high level of
25 academic rigor. Emphasis on both formal and informal evaluation

of the college’s performance among its constituencies ensures that
26 the academic program remains on par with expectations of rigor

27
and accountability embodied in the colleges mission.

28 (Ex.72atp.61.)
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1 262. In emphasizing its success at accomplishing its mission and purpose through

2 interdisciplinary integration, the Self Study states that “Deep Springs provides an

3 interdisciplinary learning environment that not only connects different disciplines but also

4 incorporates the three pillars of academics, labor and self-governance as a broader pedagogical

5 environment for students.” (Ex. 72 at p.61.) The Self Study further explains the success of this

6 “broader pedagogical environment:”

7 What is clear, however, is that the elements of a Deep Springs
education (high degree of selectivity, high academic standards, free

8 tuition, interdependence of all aspects of the college and ranch and
high involvement from all community members in the project of the

9 college) place a great deal of responsibility and accountability on
each student. In discussing, exploring, and working towards the

10 common good, students consistently cultivate key virtues such as

11
self-reliance, compassion, fair judgment and self-awareness.

12 (Ex.72at67.)

13 263. The quality of an academic program can also be gauged by teachers’ evaluations

14 of their experience in the classroom. When asked about her experience teaching at Deep Springs,

15 Elizabeth Kiss, then a professor at Princeton University and currently President of Agnes Scott

16 College (a women’s college in Decatur, Georgia), said “teaching at Deep Springs was a pleasure

17 because the students are smart, independent-minded, and extraordinary engaged in their own

18 education. Even an ordinary class there is stimulating. But at their best, Deep Springs classes are

19 in a league of their own.”

20 264. Despite the prestigious reputation of the schools to which Deep Springers transfer,

21 “Deep Springs professor Katie Peterson,. . . said she believes students are often disappointed

22 after they transfer. ‘And as well they should be,’ she added. ‘They’ll never have an experience as

23 honest or as thoughtful as they will have here.” (Lawrence Mower, Labor’s Love Not Lost, The

24 Las Vegas Rev. J., July 9, 2007.)

25 265. Any suggestion that the education of the students of Deep Springs College is

26 inhibited by their lack of contact with women must be muted by the fact that most students are

27 educated before and after their two-years at Deep Springs in mixed-sex environments; and by the

28 fact that women play a large role in the Deep Springs community itself. Forty percent of faculty
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1 and staff are women; students learn from and work with women on a daily basis. (Ex. 72 at p.

2 26.)

3 266. Another measure of the success of an academic program is the evaluation and

4 response it receives from its current and former students. Current “[situdent evaluations of recent

5 courses taught at Deep Springs indicate that the current academic program is the best in recent

6 memory.” (Ex. 72 at p. 24.)

7 267. When discussing feedback from former students from the last 70 years, the Self

8 Study emphasizes that “[ajlumni testimonies reflect the enduring value of the interdisciplinary

9 structure of the college’s pedagogical program.” (Ex. 72 at p. 66.) These alumni testimonies

10 confirm how successfully “the college’s pedagogical program fosters within the student a love

11 for the life of the mind’ and encourages them to orient themselves towards learning not merely as

12 an end in and of itself, but rather as a means for developing self-awareness and lifelong

13 intellectual curiosity.” (Ibid.)

14 268. What is more, “[a]lumni outcomes provide ample evidence of the virtues, values,

15 and professional successes cultivated by a Deep Springs education.” (Ex. 72 at p. 66.). Deep

16 Springs alumni

17 consistently enter a range of different professions, including
government service, medicine, academia, research or managing

18 nonprofit organizations (to name a few). One of the major themes
in alumni testimonies of their Deep Springs pedagogical experience

19 is the atmosphere of the college; an atmosphere that helped instill in
them the values required to pursue “service to humanity” in a range

20 of different professions.

21 (Ex.72atp.67.)

22 269. Undoubtedly, the quality of the education received at Deep Springs is superb. If

23 there were difficulties with the quality of the education. Petitioner could not show that these

24 difficulties are due solely or primarily to the single-sex student body, or that other solutions other

25 than coeducation, would not solve or sufficiently mitigate the (hypothetical) problems.

26
VIII. PETITIONER FAILS TO MEET THE STANDARD FOR EQUITABLE

27 DEVIATION

28
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1 270. This Court cannot grant Petitioner the requested modification of the purpose of the

2 L. L. Nunn Trust based on equitable deviation because (1) it is the incorrect standard to apply;

3 and (2) even were it the correct standard, Petitioner fails to meet any element of it.

4 271. Probate Code section 15409, subdivision (a) reads (in relevant part):

5 On petition by a trustee. . . , the court may modify the
administrative or dispositive provisions of the trust. . . if. owing to

6 circumstances not known to the settlor and not anticipated by the
settlor, the continuation of the trust under its terms would defeat or

7 substantially impair the accomplishment of the purposes of the
trust.

8
272. Thus, if section 15409 were the applicable standard, the Court would need to

9
determine: (1) the purpose(s) of the L. L. Nunn Trust; (2) whether there are relevant changes in

10
circumstances that L. L. Nunn did not know of and could not have anticipated, and (3) whether

11
owing to those circumstances, continuation of the Deed of Trust under its current terms would

12
defeat or substantially impair the accomplishment of the Trust purpose(s).

13
273. Petitioner cannot show that L. L. Nunn did not know or anticipate the claimed

14
change in relevant circumstances. Petitioner cannot demonstrate that those (alleged) changed

15
circumstances have defeated or substantially impaired the purpose as laid down in the Trust.

16
Petitioner cannot show that this (alleged) defeat or substantial impairment is due to the terms and

17
conditions in question, rather than other features of the operation of Deep Springs and/or other

18
changed circumstances.

19
274. Just as continuation of the L. L. Nunn Trust under its current terms is not

20
permanently impossible or impracticable, neither does continuation of the Trust under its current

21
terms defeat or substantially impair the accomplishment of the Purpose of the Trust. Deep Springs

22
College is successfully fulfilling its Purpose and is thriving in all relevant respects. It continues

23
to attract excellent students and faculty; its finances are healthy and the college is successful at

24
fundraising; especially in light of its tiny size, it has an outstanding reputation in both academic

25
and popular media; and it continues to provide its students with a rigorous, fulfilling, and

26
meaningful education that prepares them for lives of service.

27
A. The Purpose Of The Trust Is Clear and Unambiguous

28
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1 275. The purpose of the L. L. Nunn Trust is stated clearly and unambiguously in the

2 Deed of Trust:

3 1. The purpose for which the property hereby conveyed.., shall be
used by said Trustees is to provide for and carry on educational

4 work in the State of California similar to and in development of the
work already inaugurated by Grantor at Deep Springs.. . , for the

5 education ofpromising young men,. . . in a manner emphasizing
the need and opportunity for unselfish service in uplifting mankind

6 from materialism to idealism, to a life in harmony with the Creator,
in the conduct of which educational work democratic self-

7 government by the students themselves shall be a feature as is now
the case at said Deep Springs and which work shall be carried on.

8
. solelyfor the advancement of the purpose hereinabove mentioned.

9 (Ex. 10 at p. 4, ¶ 1 [emphases added].)

10 276. The stated purpose of the Trust is to educate promising young men for lives of

11 unselfish service to humanity. There is no indication in the Deed or elsewhere that L. L. Nunn

12 wished to educate young men because he believed young women to be incapable of education for

13 lives of service, because he thought the education of young women for such a purpose to be

14 anything less than laudable or important, or that he thought women any less able than men to lead

15 lives of unselfish service. He nonetheless chose to dedicate his Trust specifically to the education

16 of young men.

17 B. Training Leaders In General Is Not The Purpose of Deep Springs College

18 277. Petitioner claims that “to fulfill L. L. Nunn’s purpose in establishing the

19 institution,” Deep Springs College must “offer education to all of society’s potential leaders,” a

20 set that now includes women. (Petn. at p. 10-11, ¶ 25). As Mr. Nunn’s purpose in establishing the

21 institution was solely to provide for the education of promising young men, that purpose simply

22 cannot be fulfilled by educating women instead of men.

23 278. Nor is an “inhibition” of the functioning of the college, were Petitioner successful

24 in demonstrating it, sufficient to demonstrate substantial impairment of the purpose, as would be

25 minimally required by the standard of equitable deviation. Further, the Petitioner does not

26 demonstrate the claimed historical change, that the claimed change was not known or anticipated

27 by Nunn, that the claimed current circumstances are relevantly different from the circumstances

28 of 1923, or that the question of women’s “leadership roles” in 1923 is relevant. In addition,
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1 Petitioner’s assertions about the role of women at that time are doubtful and oversimplified.

2 279. While Respondents certainly agree that society’s potential leaders include women.

3 that is not the relevant inquiry here. L. L. Nunn’s sole purpose in establishing this particular

4 institution was to provide for the education of young men for lives of service. Nevertheless, there

5 is no reason to think that in dedicating the institution to that purpose, he was doing so because he

6 believed women to be less suited for lives of service.

7 C. Highly Educated and Influential Women Raised and Educated L. L. Nunn

8 280. L. L. Nunn would have known or anticipated that young women were fully

9 educable for lives of service, and that this education could happen alongside the education of

10 young men for lives of service. It is worth noting, however, that Respondents do not have to

11 demonstrate that this is true; rather, Petitioner must demonstrate that this is not true in order to

12 meet this clement of the equitable deviation standard.

13 281. L. L. Nunn’s maternal grandmother, Mary Towler Kendall, insisted on attending

14 classes at a college where her father was a professor. “To the scandal of the faculty” she finished

15 her coursework, thereby becoming the first recorded “college woman.”15 An extraordinary

16 woman, Mrs. Kendall, who lived with L. L. and his family in Ohio, set the precedent for higher

17 education for her daughters, her sons, and her grandchildren. 16

18 282. L. L. Nunn was particularly close with his sister Emily throughout his life. Emily

19 had a formal education far superior to her brother’s. She joined their sister Ellen to study German

20 in Dresden, then studied physiology at Newnham College at the University of Cambridge,

21 zoology at the University of Zurich, and laboratory biology at Johns Hopkins University. Emily’s

22 scientific papers included publications in The Proceedings of the Royal Society and in the first

23 volume of The Journal of Physiology, and she was appointed professor of biology at Wellesley.

24 Later dismissed for her agnosticism, she went to London in the early 1 880s to work with the

25 renowned scientist T. H. Huxley, who commended her scientific research. (Tucker and Groeben,

26

__________________________

27
Tucker & Groeben. My Life is a Thing of the Past. The Whitmans in Zoology and in Marriage in Creative

Couples in the Sciences 196 (Pycior et al., eds., 1996).

28 16Ibid.
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1 supra, at pp. 197-9.) She corresponded with the scientific luminaries of her day, including

2 Darwin, Huxley, and the renowned physicist John Tyndall. (Id. at p. 205.) “Emily was strong-

3 willed, inured to difficult circumstances, and convinced of her right to access on the same level as

4 males.” (Ibid.) L. L. Nunn never indicated disapproval of his favorite sister’s views or endeavors,

5 and supported her through much of her life.

6 283. L. L. Nunn was educated in large part by the formidable educational entrepreneur

7 and author Linda Thayer Guilford, who was a pioneer in high-quality education for women.

8 Nunn lived with two of his older sisters in this period, Emily and Miriam, both of whom were

9 then teaching (one of them with Guilford).’7 Guilford, “early Cleveland’s most prominent

10 educator”18 was known for setting up female academies that rivaled the nearby male colleges.19

11 She then set up a coeducational institution, Cleveland Academy. Nunn says that his two years

12 (1867-9, from age 14 to 16) with Guilford at Cleveland Academy “constituted my only regular

13 schooling[ . i” Although Cleveland Academy was coeducational, boys were a small percentage

14 of the students: in Nunn’s first year there, only 15 of the 132 pupils were boys, and in his second

15 year 27 of the 142 students were boys.21

16 284. While he was at Cleveland Academy, his sister Miriam and his brother J. J. were

17 attending nearby Oberlin College. L. L. Nunn’s involvement with Oberlin College was extensive,

18 and he later educated many students at Oberlin at his expense.22 Nunn’s involvement with

19 Oberlin and his willingness to support students’ education there is striking in the context of the

20 present question, for Oberlin was the very first coeducational college in the United States, being

21 coeducational some 80 years before Nunn founded Deep Springs in 1917.

22 17 Thayer Guilford, The Story of a Cleveland School 91 (Harvard Univ. Press, 1890)

23 8 Sharon Morrison Pizone, The Sociocultural Context of Cleveland’s Miss Mittleberger School For Girls,
1875-1908 91 (May 2009) (unpublished Ph.D dissertation, Cleveland State University) at

24 2OMorrisonpd17csu 12 799951,

25 William Ganson Rose, Cleveland: The Making of a City 214, 333 (Kent St. Univ. Press, 1990).

26
20 L. L. Nunn, Letter to Frank Noon (June 16, 1909) printed in Orville Sweeting, The Educational

Experiment of L. L. Nunn 22 (1970) (unpublished manuscript, on file with Deep Springs College Archive).

27 21 Linda Thayer Guilford, The Story of a Cleveland School 105 (Harvard Univ. Press, 1890).

28 22 Stephen A. Bailey, L. L. Nunn: A Memoir 39 (1933).
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I D, Coeducation Was The Dominant Form of Higher Education in 1917 and 1923

2 285. Furthermore, L. L. Nunn did not set up the Trust in a time or place where all-male

3 education was the default rule. On the contrary, the dominant model of college and university

4 education at the time he set up the Trust was coeducational, especially so in the American West.

5 In addition, the clear and continuing trend was toward more coeducational and fewer all-male

6 institutions, both absolutely and as a percentage of all educational institutions in the United

7 States.

8 286. L. L. Nunn established Telluride House, the other surviving Nunnian institution, at

9 Cornell University in 1910. Cornell was another pioneer in coeducation, having altered its policy

10 to allow for the admittance of women in 1870, thus becoming the first coeducational Ivy League

11 institution.

12 287. In 1916. there were 574 colleges and universities in the United States.23 Of these,

13 341 were coeducational, 144 were all-male, and 89 were all-female schools. (See Exhibit 73,

14 Compiled Table of Bureau of Education Statistics for 1916, 1918, and 1920 (2012).)24 By

15 1920—a mere four years later—the number of all-male institutions had dropped to 117, the

16 number of all-female institutions had increased to 115, and the number of coeducational

17 institutions had increased to 354. (Ibid.) It is simply untrue that Nunn did not know and could not

18 have anticipated that coeducational colleges would exist, or even become the norm—they already

19 were the norm before he executed the Deed of Trust.

20 288. The percentage of male undergraduates being trained in single-sex colleges and

21 universities was already noticeably declining by the time L. L. Nunn founded Deep Springs in

22 1917 and likely declined markedly further by the time he signed the Deed of Trust in 1923. In

23 1916, only 29 percent of undergraduate men were educated in single-sex environments. (Ex. N to

24 Respondents’ original Objection and Response filed May 9, 2012 and incorporated herein by

25 reference.) Four years later, in 1920. only 23 percent of undergraduate men were enrolled in

26 23 Not including Teacher Training (Normal), Vocational, Preparatory, Technical, or Professional Schools.

27 24 The Bureau of Education in the Department of the Interior compiled separate statistics for Men’s,
Women’s, and Coeducational Institutions only for the years 1916-1920. A true and correct copy of these statistical28 abstracts are attached hereto as Exhibit 74 and incorporated by reference herein.
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1 single-sex institutions. (Ex. N.) Even in this short period of the first years of Deep Springs

2 College, there is an appreciable trend away from all-male institutions and towards co-educational

3 and women’s colleges.

E. The Condescension of Posterity Does Not Do Justice To Early 20th Century

Women

(I) Women took advantage of western freedom by challenging Victorian

6 gender norms

289. Although Respondents maintain that the changing demographic details of

8
leadership roles in society is not relevant to a proper determination of this case, they also maintain

that L. L. Nunn could have easily known or anticipated that women occupied or would occupy

10
leadership roles, and that he knew or anticipated that the position of women in American society,

especially in the West. would change and progress.

12 290. Leaving aside the many women whom Nunn knew and may have recognized as

13
fully prepared to take up leadership roles later in their lives and after his death, it would still be an

14
endless project to detail examples of women who occupied positions of leadership during his

15
lifetime. Perusing even a small portion of the entries in the biographical catalogues of

16
accomplished women from this era is a sure-fire remedy for the view that L. L. Nunn could not

17
have known or anticipated that women might lead lives of significant service and leadership

18
alongside their male counterparts. 25 A few relevant trends and representative examples will have

19
to suffice here.

20 291. Nunn lived at the height of the Progressive era and spent the majority of his adult

21 . .
.

life in Utah, Colorado, and California. Western women were more likely than women outside the

22
West to enter higher status, male-dominated professions, including law and medicine. Utah had

73
the highest percentage of women doctors in the U.S.-6 By 1910, the percentage of women

24

25

__________________________

26
25 Such resources include: A Woman of the Century (Willard & Livermore, eds., 1893)(1897 ed. entitled

American Women): Woman’s Who’s Who of America (John William Leonard. ed., 1915): Biographical Cyclopaedia

,,, of American Women, 3 vols. (Cameron et al., eds.. 1924-8): Notable American Women: A Biographical Dictionary,
‘

‘ 3 vols. (James et al., eds., 197 I)(about women born before 1900).

28 26 Sandra L. Myres. Westering Women and the Frontier Experience 1800-19 15, 267 (1982).
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I lawyers and women doctors was twice as high in the West as in the East.27 Women in the West

2 undoubtedly made greater inroads into these male-dominated professions than women elsewhere.

3 It was their greater participation in professional employment and the conditions of frontier

4 settlement and land ownership that had a greater impact on women’s enfranchisement than

5 women’s employment in general.25

6 292. Western states also provided greater opportunities for women in property

7 ownership, education, and professional occupations partly because the newly settled areas of the

8 West did not have institutionalized laws and practices that disadvantaged women. These

9 conditions created more opportunities for women to explore a greater variety of activities and

10 occupations that had not been open to them before, or at least not to the same extent. The reality

11 of women’s lives also changed dramatically as they adapted to harsh frontier conditions in

12 establishing new communities and states in the West. Out of both necessity and choice, women

13 resisted the rigid gender boundaries that restricted women’s activities, in an environment seen to

14 be open to new ideas and free from entrenched practices.29

15 293. Women’s reminiscences, diaries, and letters contain ample evidence to support the

16 argument that women on the frontier challenged and changed existing gender norms, adopted

17 more flexible attitudes about women’s “sphere,” and experimented with new behavior patterns as

18 a result.3°Therefore, necessity and practice caused westerners to recognize women’s economic

19 and political independence more than others outside the West.

20 294. Jeannette Rankin, a California suffragist at the time (who became in 1917 the first

21

________________________

27 McCammon & Campbell, Winning the Vote in the West: The Political Successes of the State Suffrage
22 Moj’enients, 1866-1919, 15 Gender and Society 55,66 (2001)(citing the U.S. Bureau of the Census (1914)).

23
28 Ibid.

24 See Susan Estabrook Kennedy. If All We Did Was to Weep at Home: A History of White Working-Class
Women in America (1979); Johnny Faragher & Christine Stansell, Women and Their Families on the Overland Trail

25 to California and Oregon, 1842-1867, 2 Feminist Studies 150 (1975); Lillian Schlissel. Mothers and Daughters on

the Western Frontier. 3 Frontiers 29-33, 32 (1978); Lillian Schlissel, Women’s Diaries on the Western Frontier. 18

26
American Studies 87 (1977); Julie Roy Jeffrey, Frontier Women: The Trans-Mississippi West, 1840-1880 (1979);
Gerda Lerner, The Lady and the Mill Girl: Changes in the Status of Women in the Age ofJackson, 1800-1840, 10

27
American Studies Journal 5 (1969); Sandra L. Myres, Westering Women and the Frontier Experience 1800-1915
(1982).

28 30 Lillian Schlissel, Women’s Diaries on the Western Frontier, 18 American Studies 87 (1977).
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1 woman elected to Congress, and to this day is the only woman to have been elected to Congress

2 from Montana), explained in 1911: “The men of California are used to seeing women do things.

3 The women run fruit ranches; they own and operate mines; they are in all professions and

4 occupations; they are original and efficient.’

5 (2) Women’s suffrage adopted 50 years before the 19th Amendment

6
295. The same conditions encouraged political experimentalism in the West, which

8
created more opermess and less opposition to the adoption of women’s voting rights. Unlike those

living in other regions of the United States, men and women in the western states were trying to

10
establish new communities, territories, and states without being restrained by entrenched practices

and norms in a difficult environment that required and encouraged women to take on

12
responsibilities and tasks that went well beyond traditional gender norms.

296. Three years before the Deed of Trust, the 19th Amendment was ratified. Yet
13

14
women had been voting in nearly all of the western states prior to its 1920 ratification. L. L.

Nunn spent much of his adult life in the states of Utah, Colorado, and California, where women
15

16
had the vote in 1870, 1893, and 1911 respectively. Not least, women who led the well-publicized

17
push for national women’s suffrage provided examples of women’s leadership in the public

sphere with which all educated (and most uneducated) Americans were familiar.
18

19
297. Many men recognized women’s equality. On June 27, 1918, during a debate on

the 19th Amendment on the floor of the U.S. Senate, Senator Miles Poindexter (Wash.) stated:
20

The Western States have long since overcome the prejudices which
21 heretofore have discriminated against women in the suffrage...

The States themselves have long since recognized women as equal
22 partners in the State as well as in business and in the home. With

us it has ceased to be an experiment, and most of the antisuffrage
arguments, based upon theory and dire prophecy, have no effect in

24
the face of realities.

(Remarks by Sen. Poindexter, 56 Cong. Rec. 8343 (1918).)

26

27

___________________________

‘ Jeanette Rankin, Why the Country Folk Did It, Woman Voter, Dec. 1911, at 13 (quoted in Rebecca I.
28 Mead. How the Vote Was Won: Woman Suffrage in the Western United States, 1868-1914. 148 (2004).
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1 (3) Women Leaders and “The New Woman” made headlines

2
298. The leadership of women was fundamental to the passage and enforcement of the

3
18th Amendment (Prohibition). In 1921, Mabel Walker Willibrandt was appointed as Assistant

4
Attorney General of the United States and argued over 40 cases before the Supreme Court

5
defending and enforcing the Volstead Act. Ms. Willibrandt, a native Californian, was

6
“undoubtedly the most famous woman in America at the time who was not an entertainer.”32

7
299. In 1922. Florence Ellinwood Allen was elected to the Supreme Court of Ohio. Au

8
article published in 1923 highlighted women’s successes in this most conservative of professions:

9
In this space of little more than fifty years, though the number of

10 women who have adopted law as a profession has not been great,
those who have been active in it have given conclusive evidence

11 that women may be equally successful in all its many branches.
There seems to be no prejudice at all on the part of men, and

12 women are accepted on terms of absolute equality — particularly is
this so in the Pacific Coast States.

13
(Ida Parker ‘White, Justice is Truth in Action (1923) The Business Woman 8.)

14
300. In the public sphere, the rise of women’s colleges, women’s increased literacy,

15
delayed age of marriage, the shrinking sizes of families, an ideal of upward mobility, and

16
capitalist development gave rise to what was called the New Woman. Single, highly educated,

17
and economically autonomous, she “challenged existing gender relations and the distribution of

18
power.”33 The New Woman eschewed marriage, and “fought for professional visibility, espoused

19
ilmovative, often radical economic and social reforms, and wielded real political power.”34 These

20
New Women were avowed feminists, who campaigned for suffrage and autonomy. In many

21
ways, the period from when L. L. Nunn conceived of Deep Springs until the time of his death was

22
the period in American history in which educational and professional gender equality was most

23
readily foreseeable. The following decades have frequently been seen as a serious and widely

24

25

___________________________

26
32 Ken Burns, Prohibition (PBS Documentary 201 1)(Interview with Daniel Okrent)

27 Smith-Rosenberg, Disorderly Conduct: Visions of Gender in Victorian America 245 (1985).

28 34Ibid.
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1 unanticipated setback for women’s public and private roles.5 Marjorie Hope Nicolson, writing

2 when Dean of Smith College in the late I 930s, looked hack to the time of her graduation from the

3 University of Michigan in 1914:

4 We came late enough to escape the self-consciousness and the
belligerence of the pioneers, to take education and training for

5 granted. We came early enough to take equally for granted
professional positions in which we could make full use of our

6 training. This was our double glory.36

7
In the l9lOs and early 1920s, “positions were everywhere open to us...it did not occur to us that

8
life could be different.”37 Within a decade, however, “shades of the prison house began to close.

9
not upon the growing boy, but upon the emancipated girls.”3

10
F. Observing and Anticipating Women’s Growing Equality and Leadership Was

11 Unavoidable

12
301. The women leaders on the national stage mentioned above are merely a few

13
examples of the women that L. L. Nunn likely would have read about, heard about, and met. The

14
women of the United States, and in particular of the western states, had already been seeking and

15
obtaining greater power, autonomy, and political and economic rights by the time that Mr. Nunn

16
established Deep Springs. The women that Nunn encountered in the West held greater

17
responsibilities and rights than their counterparts in the East. That they used this freedom from

18
social restraint to obtain higher education, enter and succeed in the professions, and own and

19

________________________

See Anita M. Harris. Broken Patterns: Professional Women and the Quest for a New Feminine Identity
20 (1995). On the educational reversals. see Goldin et al., The Homecoming ofAmerican College Women: The Reversal

of the College Gender Gap, Nati Bureau of Econ Research Working Paper No. 12139, 1:

Another lesser-known fact is that the number of male to female undergraduates in the United

22 States was about at parity from 1900 to 1930. Male enrollments began to increase relative to

female enrollments in the I 930s and they soared directly following the end of World War II. A

23 highpoint of gender imbalance in college attendance was reached in 1947 when undergraduate

men outnumbered women 2.3 to I. From then on female college enrollments began to catch up,

24 especially in the 1970s. Gender equality was again reached around 1980 and subsequently women

overtook men in college enrollments and graduation rates. The narrowing of the gender gap in

25 enrollments to 1980 was a return or a homecoming,’ although the levels of college going were

almost six times higher in 1980 than in the l920s for both men and women.

26 36 Hams, supra note 31, at 67.

27 Ibid.

28 3811id
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I manage property and businesses was a testament to the dramatic progress underway.

2 302. “Women lawyers, doctors, authors, teachers, architects, chemists, and artisans in

3 every line, have won distinction and financial independence in the United States; and for this self-

4 support and this service to society they have been made competent by the splendid educational

5 facilities which that great Republic affords its youth of both sexes.”9 “Much of our twentieth-

6 century history will be the recital of woman’s achievements.”40

7 303. It is unknown whether L. L. Nuim’s interest in isolated all-male education was a

8 response to the growing presence of women in the public sphere. The rise of feminism at the turn

9 of the century provoked a variety of responses among American men. One of these responses,

10 deemed masculinist, urged a greater participation by men in rearing and educating young boys

11 and sought to create distinctly male agencies of socialization.41 Theodore Roosevelt was the

12 embodiment of a masculinist man and the Boy Scouts of America was an organization founded

13 on masculinist ideals. In the early twentieth century, with female students outnumbering male

14 students at many colleges and universities, and women dominating certain courses by high

15 percentages, especially in the liberal arts, several institutions were concerned to reintroduce rough

16 gender parity or carve out distinct educational opportunities for men. The University of Chicago

17 reacted in 1902 to women’s enrollment overtaking that of men’s (as well as their dominance of

18 academic honors such as Phi Beta Kappa membership) by segregating classes by gender for the

19 first two undergraduate years. Boston University launched a “More Men Movement” in 1910,

20 “when it was shown that the college was in need of about three times its then quota of men to

21 equal the number of women students.”42 (Questions about imbalance were being asked again in

22 2011, given that, like many campuses today, Boston University’s undergraduates are 60%

23

24 Arnie L. Diggs, Co-Education in the United States, The Westminster Review 663. 671 (Dec. 1903).

25 4° Id. at 672 (quoting a public address of James B. Dill, a “well-known corporation lawyer”).

26 Michael Kimmel, Men’s Responses to Feminism at the Turn of the Century, I Gender and Society 261,

269 (1987).

27 2 . . . .

Boston Evening Transcript 2 (Sept. 22, 1910). This article suggests that there was no attempt to limit the

28
number of women, but only to increase the number of men. In 1917. a university committee reported that this
sustained effort to increase the enrollment of men had been a complete failure.
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I women.43) Northwestern University launched a similar initiative shortly thereafter.

2 304. Respondents do not assert that L L. Nunn restricted the Deep Springs College

3 education to young men for similar reasons; this is unknown. Rather. Respondents assert that in

4 light of the events and trends of the time, Petitioner cannot prove that L L. Nunn was unaware

5 and could not possibly have anticipated the roles of women in education or in broader society.

6 Petitioner also cannot prove that current circumstances are so different from Nunn’s time that the

7 purpose of the Trust cannot be accomplished in the present context.

8 305. Rather than being short-sighted and unable to anticipate the growing role of

9 women in the public sphere, L. L. Nunn was likely fully aware of these structural shifts and

10 indeed may have been responding to the changes in social organization already underway.

11

12
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26
Nicolae Ciorogan & Chris Maggio, YouSpeak: When Women Outnumber Men - Are there enough men on

campus? BU Today (Feb. 14. 2011), fl II whuedu/toda 21I!otiekwheri_wornenoutnumhejen/ (9935

27
women undergraduates, 6689 men).

13 The Christian Student 4. 21(1912) (reporting also that “most coeducational colIeges’ had fewer than
28 45 percent men in their liberal arts courses).
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