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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF INYD
In re the Matter of the CASENe. SICY plz 53232'
- L. L. Nunn Trust for the benefit of MEMORANDUM OF POINTS AND
Deep Springs College under the Deed AUTHORITIES IN SUPPORT OF
of Trust dated November 5, 1923 FETITION FOR COURT ORDER

CONSTRUING TRUST PROVISIONS,
OR, IF NECESSARY, MODIFYING THE
TRUST INSTRUMENT; REQUEST FOR
JUDICTAL NOTICE

[Probage Code §§ 17200 and 13409]

DATE: March 9, 2012
TIME: 9:00 AM
DEPT:

JUDMZE.:

Petitioner, David Hitz, Chairman of the Board of Trustees of the L. L. Nunn Trust,
acling on behalf of the Board of Trustees (the “Trustees™), respectiully submits this Memorandon

of Points and Authorities in Support of bes Petition for Court Order Comstruing Trust Provisions,

ar, If Necessary, Modifying the Trast Instrument; Request for Judieia] Notiee.
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INTRODUCTION
What i3 now Deep Springs College was originally established in 1917 by L. L.

Nutim. {jn May 15, 1923, by unrecorded deed of trust! (the "May Document™), for the purpose of
continuing the work at Deep Springs, L. L. Nunn granted ‘:m eight trustees the land on which Deep
Springs College sits. Subsequent to that unrecorded convéyance, an November 5, 1923, L. L.
Nunn executed a deed of trust in favor of the same eight trustees to “supplement and confirm™ the
May 15, 1923 conveyance {the “Deed of Trust”). In addition to the eight named trustees in
Paragraph 5, the Deed of Trust prowvided that a student body representative will serve as a full
voting meritber of the Trustees. The language at issue in this action is found in both documents so
this memorandum refers only to the November 5, 1923 Deed of Trust. Specifically, this petition
focuses on the phrase “promising young men.” in Paragraph 1 of the Deed of Trust.

| Understanding that the usage of the word “men” in 1923 when the Deed of Trust
was executed did not necessarily exclude women, this Court should construe the language of the
Deed of Trust to allow the Trustees to utilize the trust assets for the education of both men and
women, That is, this Court should interpret the Deed of Trust to grant authority to the Trustees of
the L. L. Nunn Trust, if acting in geod conscience and using their best judgment, 10 use the trust
assets to fund the education of women, in addition to men, at Preep Springs College. In short,
Petitiuﬁers assert that L. L. Nuxm, expecting the L. L. Nunn Trust to continue for many decades,
had the foresight to recogmize that the world a_nd the specific circumstances of Deep Springs
College would change, from time to time. Therefore, he limited the restrictions on the Trustees’
discretion in choosing the methods of achieving his purpose to key items of importance—
specifically that the enterprise be non-profit and that student sélf government be a feature. Subject

to those twa restrictions, L. L. Nunn empowered the Trustees to utilize any methods to achieve the

! Petitioner has been able to Jocate a copy of the May 15, 1923 document in a Deep Springs College safety -
deposit box; however the Inyo County Recordsr’s Offics searched all documents recorded between 1923 and 1343
and verified that the hMay 15, 1923 decement was never recorded.

106583 1] ¢ 24780006 7
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purpose stated in the Deed of Trust as the Trustees “in good conscience and the exercise of their
best judgment may determine.”™ (Deed of Trost, §1.)

If the Court does not construe the Deed of Trust to give the Trustees the discretion
to educate women in addition to men, then Petitioner asi;s:this Court to modify the Deed of Trust
‘to permit use of the trust estate for the education of women, in addition to men, at Deep Springs
College.

The Legislature, following the recommendations of thé authors of ;Ll_m Uniform
Trust Code, has empowered California courts to modify trust provisions in eircumstances
unanticipated by the grantor. (Cal. Probate Code § IS-’-IH?) Such modification would be
warranted here because, due to circumstances not known to L. L. Nunn, and not anticipated by
L. L. Nunn, the continuation of the trust under térms restricting admission to only males would
defeat or substantially impair the accomplishment of the purposes of the trust. Furthermore,
Califormia courts have the eqlﬁtablé power to modify trust terms where the medification is
necessary to serve the trustor’s original intentions. {Adams v. Cook (1940) 15 Cal.2d 352; fhe v.
Doglittle (1998} 61 Cal. App.4™ 51.) Such modification would be warranted here because L. L.
Nunn intended to finance the education of society’s leaders. Due to changes in society since 1923,
women now make up a significant and rapidly growing percentage of leaders at all levels of
society.

Here, if the Court datannineé as prayed that the phrase “promising young men”
does not limit the Trustees” discretion to also admit female studénts, then it would be unnecessary
for the court to modify the term. On the other hand, if the Court does not so construe the Dead of
Trust, then Petitionter seeks a judicial modification of the Lrﬁst term.

Il. .
BACKGROUND

Lucien L. Nurmmn {"'L. L. Nunn™) originally established what is now Deep Springs
College in 1917, On November 5, 1923, by Deed of Trust of Lucien L. Nunn, the L. L. Nunn Trust
was created to continue the educational work at Deep Springs College in Inyo County, Califorma . The

land where Deep Springs was, and still is, located was granted to the Trustees by the Deed of Trusf,
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along with other real and personal property. (See Deed of Trust.) According to the Deed of Trust,
executed almcasi: six months after the May Document, L. L. Nunn desired to more parhcularly
descnbe the property so conveyed, as well as to define the terms and conditions on which said
property was conveyed. At the time the Deed of Trust was executed, the corpus of the L. L. Nunn
Trust included real estate, water rights, buildings, libraries, furnxture, vehzcles, fanming implements,
machinery and equipment, caftle, horses, poultry and other livestock, brands, and other real and
personal property. Today, the corpus of the L. L. Nunn Trust includes & substantially similar
in.w.rentur}r, |

" L. L. Nunn dictated in the Deed of Trust that his conveyance should be used "for the
development and perpetuation of such educational work" as previously found at Deep Springs and that
the educational work at Deep Springs College should be "similar to and in development of the work
already inaugurated by Grantor at Deep Springs in Inyo County.” (Deed of Trust at 1.} Deep
Springs, since 1917, has been operated as an all-maie institution.

The statement of purpose in the Deed of Trust states that the trust was established:

[T]o provide for and carry on educational work in the State of
California similar to and in development of the work already
maugurated by Grantor at Deep Springs in Inyo County, Califormia, but
in such manner and form and at such place or places within said State as
satd Trustees in good conscience and the exercise of their best
judgment may determine, for the edueation of promising young
men, selected by sald Trustess or as they may prescribe, in a manner
emphasizing the need and opportumty for unselfish service in
uplifting mankind from matertalism to idealism, to a life in harmony
with the Creator, in the conduct of which educational work
democratic self government by the students themselves shall be a
feature as i3 now the case at said Deep Springs and which work shall
be carried on not for profit but solely for the advancement of the
purpose hereinabove mentioned.

{Deed of Trust at f 1 [emphasis added].)

Approximately thirteen months after executing the Deed of Trust, on Decemﬁer an,
1924, L. L. Nunn drafted that certain document entitled “The Purpose”™ (“The Purpase”). According to
L. L. Nunn, The Purpose describes the purpose of Deep Spnngs College. According to L. L. Nunn, “[i]t
is & fact of social evolution that the few always dominate” and “fhe burden of leadership is in part the

consciousness of the call — the vision of the need — but the acceptance of the calling to be one of the few
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is half of the labor accomplished.”™ L. L. Nunn continues by stating that “ft]he purpose of Deep Springs
[College] is to help in the training of the few. Itis to create an environment where young men of sonnd
character may find religrous influence which will help them build the character for full employment m
the service of their fellowmen.” {Emphasis added.)

The highlighted language from both Paragraph 1 of the Deed of Trust and The Purpose
have influenced the continuation of the male-only adnﬂssians_poli_cy at Deep Springs College. However,
for more than four decades, the question of whether to c:hange__the admissions policy at Deep Springs
College to permmt the adﬁ]jttan-:;e of women in addition to men.has been debated by the Trustees,
students, alumni, faculty, and staff. The most recent formal Trus;tee mquiry into the question-of
coeducation began in early 201 1%, On September 17, 2011, the Board of Trustees of the L L. Nunn
Trust voted in favor of jmplmemin;g coeducation. The vate carried 7-2°. On the same day, the Board of
Directors of the Deep Springs Corporation, the California non-profit public benefit carporation that is
now respansible for the day-to-day operation of Deep Springs Cﬁﬂege, by a vote of 10-2%, vated to begin
the transition necessary to allow the admission of women.

1I1.
LAW AND ANALYSIS

A, The Deed of Trust Should be Construed to Penﬁit the Trustees to Use the Trust
Property fqr the Education of Women, in Addition to Men, at Deep Springs College.

California Probate Code section 17200 provides that "a trustee or beneficiary of a trust

* The prior fortnal and comprehensive Trustee inguiries were the 1978 to 1979 review, the 1992 to 1594
Impact Commission on Student Body Composition and Size, and a 2002 to 2005 analysis done by the Trustses” long

range planning commitise,

* The Trustees consist of the successors of the origingl eight named trustees and ene stadent body trustee
appainted putauant to Paragraph 5 of the Deed of Trust.

+ The Board of Directors of Deep Springs College consists of the nine Trustees of the L. L. Wunn Trost, one
additional student director, two additional at large directors and an ex officio position for the President of the Telluride
Association. The Telluride Association iz the other edecational venbure founded by L. L. Nunn that is still in
aperation. Prigr to the vote on coeducation the Tellurids President resigned from the Board due to the potential
Telluride conflict of interest concerning the disposition of the Withrow funds that are addressed in the petition
submitted simultanecusly with this action. The Telhride President did, however, presemt bath his own views and the
official position of Telluride Asseciation during the discussion.

LOGE31v] £ 9475.0006 : 5
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may petition the court ﬁnder this chapter concerning the internal affairs of the trust" including
"[d]etermining questions of construction of 2 trust instrument.”

Califernia Probate Code section 21101 ef seg. governs the rules for the
interpretation of a trust instrument. Probate Code section 21102(a) states that "[flhe intention of the
transferor as expressed in the instriment controls.” Because charitable gifis are favored by the courts,
the most liberal rules of construction will be applied in interpreting the trust to accomplish the intent of
the trustor. ({2 re Estate of Tarrant (1951) 38 Cal.2d 42, 45 [citing Estate of Hinchley (1881) 58 Cal.
457, 513].) The intent of the trust creator is determined by construing all parts of an instrument in
relation to each other, if pussible, to form a consistent whole.:;:[Pmbata Code § 21121.) All provisions
are looked at together, as a whole, the instrument being one, rather than individual terms and conditions.
Reading the instrument in this manner is sometirmes referred 1o as reading "from its four camers." (fn

re Bernatas' Estate (1958} 162 Cal. App.2d 693, 700.} _
1. When L. L. Nunn Execnted the Deed of Trust in 1923, the Word “Men” was

Commeonly Used to Include both “Men™ and “Women,”

There is no question that L. L. Nunn intended the Deep.Springs College student
body to be all-male when he founded the school. L. L. Nunn personally participated in choosing
the students from 1917 through 1924, those students were all male. Whether L. L. Nunn iménded
to limit the Trustees' discretion so that they could admit only male students in perpetuity is,
however, a separate question from what L. L. Nunn decided was the appropriate composition of
the Deep Springs Student Body from 1917 through 1524, The Deed of Trust dnes not indicate that
L. L. Nunn had the specific intent to prevent the Trustees from ever admitting female students,

Although the Deed of Trust states that Deep Springs College shall be for the
“education of pronusmg young men,” such language should not be interpreted as mtendlng to limit
the Trustees to prowdmg education at Deep Springs College to only male students. In 1923, the
word “men” was used generally to describe both male and female persons. According to Rmhaxd
Grant Wh:lte in his 1927 publication Words and Their Uses Past and P?‘EEEHI‘,; A Sru@ of the
English Language, “[a] speaker of common sense and commeon mastery of English would say [for

example], ‘Tf a man wishes to sleep, he must not eat cheese at supper,” where marn, asin the word

10638311 / 47 0006 ' 6 _
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mankind, is used in a general sense for the Sﬁﬂcie&” { White, Words and Their Uses Fast and
Present: A Study of the English Language (1927) p. 221 [As discussed more fully in Section V.
below, Petitioner requests that this court take jlidicial nﬁﬁ;e'of this document, attached hereto ag
Exhibit “*A"].) “Men™ as the plural for “man” would similarl}f be used to describe a group of
persons. White makes clear that in 1927 it was proper to use the word “man,” or by extension
“men,” to describe both male and female persens. (fd) Therefore, when L,. L. Nunn executed the
]_Z}.eed of Trust in 1923, the mere use of the word “men” should not be construed to demonstrate
that L. L. Nunn necessarily intended to Jimit the Trustees to educating only male students. Nunn
was certainly aware that universities he respected admitted female stodents. L. L. Nunn founded
the Telluride Association and its scholarship house on the Cornell University campus. Cornell has
been coeducational since its founding in 1865. Therefore, if L. L. Nunn intended to limit the Deep
Springs College student body in perpetuity to males only, L. L. Nunn would be expected to use
terms such as “solely™ or “only” males or other specific language of Iimitation more precise than
the then commoniy ambiguous term “men”. |

When L. L. Nunn wanted to limit the Trusfﬁees’ diseretion in the method of
education, he knew how to express a limitation. In Paragraph 1 L. L. Nunn speciﬁ&ally limited the
Tmstees' discretion in choosing methods of education by emphasizing that "...democratic self
government by the students themselves shall be a feature as IiS now the case...and which work
shall be camied on not for profit but solely for the advancement of the purpose...." In aﬁditian,
Paragraph 2 of the Deed of Trust again clearly limits the Trustees' discretion.b}r prohibiting any
private gaiﬁ and Paragraph 5 greatly expands on the importance and method uf student
government. By contrast, L. L. Nunn did not elaborate in any way on the term "young men” used
in Paragraph 1.

~ If'this Court finds that use of the word “men” in the Deed of Trust does not

unambiguously indicate Nunn's intent to limit the student body to males only, then this Court
should use extrinsic evidence to determine L. L. Nunn's intent. (Probate Code § 21102, subd. (c).}

The most relevant document executed by L. L. Nunn regarding the purpose of Deep

Springs College is The Purpose, which was executed on December 30, 1924, According to L. L. Nunn,

|06833 vk /4750006 ' 7
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The Purpose describes the purpose of Deep Springs College. The Purpose states, “[1]t 15 a fact of social
evolution that the few always dominate” and “the burden of leadership is in part the consciousness of the
call — the vision of the need — but the acceptance of the calling to be one of the few is half of the laber
accomplished” L. L, Nunn continues by stating that “[tThe purpose of Deep Springs [College] is to help
in the training of the few. Itis to create an environment where young men of sound character may find
religiaus'iuﬂumce which will help them build the charactef for full employment m the service of their
fellowmen.” The Purpose clarifies that L. L. Nunn intended that Deep Springs College would educate

8 || those individuals in society who have the potential to become society’s leaders. Neither the Deed of

Trust nor The Purpose discusses an all-male student body, or states that only male students may be
educated at Deep Springs College. Taken az a whole, The Purpose implies that if the Trustees determine
that any person has potential to be a leader in society, the Trustees may educate that person at Deep -

Springs College regardless of gender.

2. The Deed of Trust Grants the Trustees Broad Awuthority in Operating Deep
Springs College Such that the Trustees, if Acting in Good Conscience and the
Exercise of Their Best Judgment, May Determine that the Purpose of the Deed
af Trust will be Furthered by Admitiing Women to Deep Springs College.

In the specific language of the Deed of Trust, L. L. Nunn granted the Trostees
broad authority and discretion in operating Deep Springs Qﬂilegc to achieve the purpose.
Paragraph 1 of the Deed of Trust states that the educational work carried on at Deep Springs
College shall be “in such manner and form ... as said Trustees in good conscience and the exercise
of their best judgment may determine.” Paragraph 2 of the Deed of Trust goes on to say:

In order to enable them to accomplish the purpose of this trust in
such manner as they in the exercise of their best judgment may
deem most fitting and expedient, the said Trustees are hersby
authorized and empowered to act in the manner and deal with any
and all property now or hereafter held by them hersunder, (said
property 50 held hereunder at any given tinne being hereinatter
referred to as the trust estate}, as they in good conscience and the
exercise of their best judgment may deem proper and advisable; and
they are hereby given and granted full power and authority: [List of
powers granted omitted)

In exercising their broad powers, the Trustees' discretion 13 qualitatively limited only by the

following language: {1} the Trustees must "act in good conscience,” and (2) the action must be one
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that "the exercise of their best judgment [] deem[s] proper and advisablel.]" (/d.) The only
substantive limitations on the TI;.Jl.StEES’ discretion are the explicit prohibitions on private gain
stated in Paragraphs 1 and 2{b} and the requirement in Paragraph 1 that “democratic self-
government by the students themselves shall be a feature....” In Paragraph 5 the Trust language
emphasizes “it shall be the duty of satd Trustees to accord the Student Bedy the full right, power
and authority of democratic self gofemmem. ... Parapraph 5 then elaborates at length on the
importance, powers and conduct of Student Body self government.

No other language in the Deed of Trust further limits the discretion and authority of
the Trustees in operating Deep Springs College and utilizing thﬁ trust property. Certainly there is
no language stating that the Trustees shall admit only male students or shall not admit females.
This is {n stark contrast to L. L. Nunn’s explicit and emphatic difecﬁﬂns concerning the non-profit
requirement and Student Body governance. Additionally, Petitioner is unaware of any extrmsic
evidence of L. L. Nunn's intent respecting the words “prﬁmising young men” that support the -
interpretation that it limits the discretion and authority of the Trustees in operating Deep Springs
College to carry out the puriJose of the trust. Therefore, the specific language of the Deed of
Trust, giving the words their ordinary meaning, makes clear that the Trustees have broad authonty
when carrying out the purpose of the trust.

This broad grant of power to the Trustees of the L. L. Nunn Trust is persuasive
evidence that L. L..'Nunn’s primary purpose in creating the trust was not to [imit educs;ticrnal
support to only male students. As stated in Paragraph 2(b) of the Deed of Trust, if the Trustees
determine, in pood conscience and with the exercise of their best judgment, that turning we.r the
trust estate to "a [different] educational corporation, unincorporated association, or other like
organization devoted to the cause of education” would better carry out the purpose of the trust, the
Trustees have the authority to do'so. {Deed of Trust at  2(b).) The authority graﬁted in Paragraph
2(b) is only limited to non-profit organizations. The gender of the student-body of the educational
entiiy is not mentioned. In that the Deed of Trust does ncr_1; preclude the Trustees’ authority to turn
over the trust estate to a coeducational college, the Deed of Trust should be construed to also allow

the Trustees to operate Deep Springs College itself with a coeducational student body.

106883 1v] 7 5478.0006 g .
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Similarly, the language in Paragraph 1 seems to limit the location of the
educational wark to Californja. The language in P-é:ragraph 2(by, however, does not limit the
Trustee’s discretion to institutions in California. While there is no prcri::osal to change the location.
both the Deed of Trust and L. L. Nurn’s other writings clearly indicate that the Trust purpose is

broader than the State of California.
Interpreting the specific language of the Deed of Trust, including the broad powers
granted to the Trustees, the purpose of the trust appears to be to:
provide for and carry on educational work ... emphasizing the need and
opportunity for unselfish service in uplifting mankind from materialism to
idealism, 10 a life in harmony with the Creator.
Pursuiﬁg this general pmpnée is not necessarily inhibited by coeducation at Deep Springs College.
Now that the Trustees of the L. L. Nunn Trust have determined, in goed conscience and ?-fith the
exercise of their best judgment, that the educational work at Deep Springs College is best carried
out by extending admissions to female as well as male students, they should be found to have such
authority. Therefore, a judicial determination that the Trustees of Deep Springs .Cullege have the
authority under the Deed of Trust to determine, in good conscience and wn their best judgment, that
the purpose of the trust will be furthered by a.dmitting women to Deep Springs College is proper.

B. If the Deed of Trust is Not Construed to Allow the Trustees the Discretion to Admit
Women Students. then, the Deed of Trust Should be Modified to Permit Deep Springs

College to Admit Women.

1. Under Probate Code Section 15409 the Deed of Trust Should be Modified
Because Due to Circumstances Not Known to L. L. Nunn and Not Anticipated
by Him, the Continuation of the Trust Under its Terms Would Defeat or
Substantially Impair the Accomplishment of the Trust's Purposes.

California Probate Code section 15409 permits a court to modify the terms of a
trust upon the petition of a trustee or beneficiary if "owing to circumstances not known to the

[trust creator] and not anticipated by the [trust creator], the continuation of the trust under its terms

would defeat or substantially impair the accomplishment of the purpose of the trust."> This statute

* Prior to the adoption of Probate Code section 15409 in 1986 (in 1990 section 15409 was repealed and re-
enactad without change}, modifications w the s of a trust were addressed under the common law. Under the
{footnete continued} .
LOAREALY] / B475.0005 10 .
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provides for a two step process. First, the trustee or beneficiary filing the petition must demonstrate
that circumstances not known to the trust creator and not anticipated by ham excist that defeat or
substantially impair the accomplishment of the i:rurpnse(s)-of the trust. Second, if the court finds
that such circumstances exist, the court must then determine whether a propesed or contemplated
modiﬂca.tion will advﬁuce the trust purpose(s). If the court determines that the proposed or
contemplated modifications will advance the trust purpose(s), the trust should be so modified.®
a. A Judicial Modification of the Trust is Necessary Because -

Circumstances Not Known Nor Anticipated By L. L. Nunn

Substantially Impair the Accomplishment of the Purpose of the Trust.

i a. The Purpose ﬂf the L. L. Nunn Trust.

As discussed above, the purpose of the L. L. Nunn Trust, as stated in the Deed of

Trust, is:
[T]o provide for and carry on educational work .. emphasizing the need
and opportunity for unselfish service in uplifting mankind from
materialism to idealism, to a life in harmony with the Creator].]

(Deed of Trost § 1.)

This language has traditionally and consistently been interpreted by the Deep
Springs Trustees and alumni as outlining 2 purpose to train promising students who desire to be

of service to society.

il Present Circumstances Were Not Known Nor Anticipated by L.
L. Nunn When He Established the L. L. Nunn Trust.

In 1923, coedueation had been widely implemented in public universities.

(DecIaratiun of L. Jackson Newell [hereinafter, “Newell Decl.”] 5:21-22.) However, the

common law, the cbjective of the comt was to give effect to what the serlor's intent probably would have besn had
the circnmstances in question besn anticipated. (Fee Restaternent (Third) of Trusts § 66.) However, Probate Code
section 15409 includes no such requirement. Instead, the court is to focus on whether changed and unanticipated
vircumstances exist. If so, the court must determine whether the modification will accomplish the purpose(s} of the
st

® Petitioner has been unable to lpcate apy published opinion te illustrate how courts apply this test. Since the
adoption of Probate Code section 15409, several cases have cited Probate Code section 15409; however, these cases do

no mare than quate the statute.

LOGEE3]wE Q2T 000G 11
MEMORANDUM OF P'§ AND A'S IN SUPPORT OF PETITION FOR COURT OBRDER CONSTRUING
TRUST PROVISIONS, OR, IF NECESSARY, MODIFYING THE TRUST INSTRUMENT; RIN




10
11
12
13
14
15
16
17
18
19
20
21
22
23
-
25
26
27
28

country’s most prestigious private colleges like Harvard’ and Yale®, that Nunn sought to emulate
in some regard, still maintained single-gsex male student bodies in 1923, (Newell Decl. 5:23-24.}

The type of education offered at Deep Springs College, an education to prepare
individuals for societal, professional, and political leadership roles m society, was not the type of
education that was often made avajlﬁhle to women in 1923, Although women d-id have accessto
higher education in 1923, the emerging cbllegiate system was aggressively segregating women
with restrictive social controls-and academic policies that steered women into stereotypic female
roles and professions. (Newell Decl. 5:25-6:4.) Women were discouraged from entering fields
such as engineering, law, medicine, politics, and other fields that were associated in the pﬁblic
mind with power and imfluence. (Newsll Decl. 6:4-3.) Instead, women were guided into fields
such as teacher education, home economics, and other fields that reinforced traditional
definitions of femininity. (Newell Decl. 6:2-4.)

Education teday, and especially education avaﬂabIe to womer, is far different
than it was in 1923. The types of changes in cducation that have ocewrred since 1923 could not
have been anticipated by L. L. Nunn when the Deed of Trust was established, because males had
been dominating fields of power and prestige in éng]é-ﬁnm‘iqan society for centuries. In
retrogpect, a profound change had already begun in 1923 but the broad manifestation of that
-::hange: took decades. _ |

Today, women are able to attend all of the public, and most of the private,

colleges and universities in the United States.” Furthermore, more women than men are

! Harvard began admitting women to graduate programs in the 19405, (Margaret Zierdt, Drew Gilpin Faust,
available at httpimwhp orgfmews/drew zilpin fausjc_glgp_j Harvard did not admit women to {ts undm‘graduate
program until 1973, {fd) :

¥ Yals College did not admit women witil 1969, (Landmarks i ¥Yale's Histpry, available e
htrpffwoww. yale. eduftimeling’1 969/ index. html.)

? As afthe date of this petition, the number of nen-religious male-only institutiuns.has decreased to only
four, including Deep Springs Cellege. The other three are Hampden -Sydeey College in Virginia, Morchouse College
in Georgia, and Wabash Cellege m Indiana.
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enrolling in, and graduating from, college. Beginning 1n the 1980s (60 j;'ears after the creation of-
the Deed of Trust) the number of women enrolled in institutinns of higher education has
consistently exceeded the number of men. Finally, today, women are no longer exclusively
steeted towards fields that perpetuate traditional gender roles. Women are encouraged to enter
mto the same fields as men, including law, medicine, El;nd. other fields associated with power |
and influence. (Newell Decl. §17.) Thera.fure, today, almost 20 years after the creation of the
Deed of Trust, due to the changing role of women in edugation,, many women are interested in

the type of program offered at Deep Springs College.

ji. The Above Deseribed Circumstances Substantially Impair the
Accomplishment of the L. L. Nunn Trust’s Purposes,

Deep Springs College was established by L. L. Nunn to provide the best-quality
education to promising students who desire to be of service to society. In recent years, the
accomplishment of this purpose has been impaired by the contipuation of the single-sex male
admissions policy. Deep Springs College, and its students, haj-'e been negatively impacted by
the single-sex admission policy in the following areas: (1). student applications, (2) faculty
recruiting, (3} fundraising, (4} community recognition, and (3} education.

Deep Springs College’s single-sex admissions policy has inhibited the college’s
ability to recruit those individual students who best exemplify the Valﬁf:s of Deep Springs
fjullage for two reasons. One, some male students are unwillmg to attend because Deep
Springs College is not coeducational. {Newell Decl. 124.) Second, in some cases, the best
individuals for admission to Deep Springs College are undoubtedly females, who are not even
permitted to apply for admssion.

To provide the type of education it seeks to pruvide; Deep Springs College must
be able to hire as presidents, faculty, and staff those individuals who exemplify the values
taught at Deep Springs College. Deep Springs Collegé’s single-sax admissions policy has
inhibited the college’s ability to recruit and hire such individuals as members of the faculty and
as presidents. Some potential faculty members have been ﬁnwil]ing to teach at a college with a

single-sex admissions policy. (Newell Decl. §23.) There 15 a systemic concern in acadeinia
1068431%1 / 94780005 13
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about single-gender higher education institutions—especially male-only institttions—and that
has hindered recruiting the academic leaders needed to achieve the Deep Springs College’s
purpose. (Newell Decl. 9:23-25) |

Deep Springs College’s singlé—sex admissions policy has inhibited the cUl]ége’s :
ability to fundraise. Dee.p Springs College is a unique institution in that it does not charge its
students tuition. The effect of this policy is a heightened need for monetary donations to the
school. Potential denors have expressed concern over Deep Springs College’s single-3ex
admissions policy and have made clear that their decision not to donate has been directly
influenced by that policy. (Newell Decl. 1?-25.)

In addition, as described in detail in the Newell Declaration, the single sex
adrmission policy has limited both the direct financial support and other inéﬁtutiqna]_suppnrt
that is available from Deep Springs College's sister institution, the Telluride Association.
{Newell Decl. 127.)

Deep Springs College’s single-sex admission policy has caused a negative effect
on commumity recognition of the cellege by the higher education community that Deep Springs
relies upon as the talent pcrol. for .m::ruiting presidents and faculty. (Newell De-::l. 728.)

Finally, the continuation of the current single-sex admissions policy hinders the
education of Students. at Deep Springs College. Research demonstrates a complementarity in
learning and behavior between men and women. (Newell Dec]. 7:18-20.) Whereas men tend
primarily toward analytical responses to phenomena around them, women’s responses more
often also include deep feelings about human challenges and predicaments. (Neu;'ell Decl.
7:16-18.) In classrooms where no women are present, it ig difficult, and at timr._as mnpossible,
for a professor to engage students at an empathic level. (Newell Decl. §:9-10.} The inclusion
of women in the classroom enhances the educational benefits for .a]l students because it allows

both genders to observe and benefit from each other’s response to phenmﬁena . {Newel] Decl.

8:13-15)
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b. A Judicial Modification of the Trust to Permit the Education of Women
and Men Together at Deep Springs College wonld Advance the Trust's
Purpose. .

) Modifying the Deed of Trust to permit the Trustees to use the trust property for the
benefit of both male and female students at Deep Springs College would advance the purpose of

the Deed of Trust:
[T]o provide for and carry on educational work ... emphasizing the nesd
. and oppartunity for unselfish service in uplifting mankind from

materialism to idealism, to a life in harmony with the Creator[.]

Admitting wormen to Deep Springs College would better prepare students for
leadefship roles Dutside_of Deep Springs College, where women play increasingly important roles.
For example, one important skill for someone in a leadership position is communication and public
speaking. The adoption of coeducation would permit the students at Deep Springs College to
enhance their communication skills by forcing the students to consider thetr ﬁudience; more
carefully when appealing to a sense of shared experience, c-rr by articulating an argument in a way
that accounts for more diverse listeners. (Newell Decl. 4 20.) This is merely a single. example of
how coeducation would better prepare students at Deep Springs College for the world cruj:side of
Deep Springs College. |

Furthermore, the manner in which Deep Springs College educates by helping its
students flourish in leadership roles, would assist both male and female students at Deep Springs
realizing their leadership poteﬁtial. Therefore, a judicial modification of the Deéd of Trust to
permit the education of men and women together at Deep Springs College is necessary to continue
to fulfill the purpose of the trust. |

2. In the Alternative to a Modification Under Probate Code Section 15409,
Under the Common Law, the Deed of Trust Should be Modified to Allow the
Education of Both Men and Women at Deep Springs College Becanse Such
Modification is Necessary to Accomplish the Purpose of L. L. Nunn in
Executing the Deed of Trust,

California courts have equitable power, founded in common law, to modify a trust

under “peculiatr’ or “exceptional” circumstances where nécessary to accomplish the purpose of the

trustor as expressed in the trust instrument. (See Adams v. Cook, supra, 15 Cal.2d 352 see also
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Stewart v. Towse (1988) 203 Cal App.3d 425; Tke v. Doolittle, supra, 61 Cal. App.4™ 51
In ddams v. Cook supra, 15 Cal.2d, the California Supreme Court held that trial

colrts have equitable pc;wer to modify a trust where the prixnar}f purpose of the trust would be

defeated by “slavish adherence™ to its terms, stating:
{T]he rule apainst courts modifying the terms of a contract ... does not
apply to declarations of trust, where the pnmary purpose of the trust
would not be accomplished by a strict adherence to the terms of the
declaration of trust and ... when it is made fo appear in a court of equity
.. that the benefits and advantages which the frustor desired to confer
upon the beneficiaries would not accrue to them by "a slavish adherence
to the terms of the frust”, the court may modify the ferms of the trust to
accomplish the real intent and purpose of the trustors

(Tl at 361 (italics added).)
In Stewart v. Towse, supra, 203 Cal.App.3d 425, the Court of Appeal found that the

trial. court had jurisdiction to authorize a requested modification to an irrevocaﬁle trust to change a
named ﬁustea. In so holding, the Court of Appeal Sta;[ad that such jurisdiction was based on the
1986 revisions to the Probate Code which codified the common law equitable power of trial courts
to modify the terms of a trust where such modification is necessary to serve the original intentions
of the trustors. (fd at 428-42%.)

As discussed in Jke v. Doolittle, supra, 61 Cal App 4™ 51, the Adams and Stewart
cases “are instructive of how broad i3 the common law power of a trial court in equity to modify a
trugt,” (I at 79.} Fuﬁher, when one partjr challenged a court’s authority to modify the trustin a
manner not consistent with the pfovisinns set forth in Probate Code section 15400 er seq., the
Court of Appeal held that “the broader equitable power of trial ccruﬁs to modify or reform a trust 1s
preserved by operation of [Probate Code] section 15002, which expressly provides: “Except to the
extent that the commeon law rules governing trusts are modified by statute, the common law as to

trusts is the law of this state.”™ {Jd at 84.)

a. A Judicial Modification of the Trust is Necessary to Accumphsh L.L.
Nunn’s Purpose in Creating the Trust.

As discussed above, the purpose of the L. L. Nunn Trust, as
stated in the Deéd of Trust, is:

[T]o provide for and carry on educational work ... emphasizing the need

T06BE31w] F R478.000 16
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and opportumty for unselfish service in upli'fting mankind from
materialism to idealism, to a life in harmony with the Creator[.]

(Deed of Trust § 1)
This language has traditionally and consistently been interpreted as stating a

purpose to train those few individuals who have the petential to become society’s leaders n the

future. _
k. Radical Changes in Society Necessitate a Modification of the Deed of
Trust, .
Az discussed more fully above, women now have vastly more opportunities in

soeiety than in 1923. Today, women dre able to attend all of the public, and most of the private,
colleges and universities in the United States. They are enrolling in, and graduating from, college
in greater numbers than men. Finally, today, women are no longer exclusively steered towards
fields that perpetuate traditional gender roles. Women are encouraged to enter into the same fields
as men, including law, medicine, politics, and other fields associated with power and influence.

¢ A Judicial Modification of the Trust to Permit the Education of Women

at Deep Springs College would Advance the Trust’s Purpose.

Modifying the Deed of Trust to permit the trustees to use the trust property for the
benefit of both male and female students at Deep Springs College would advance the purpose of
the Deed of Trust stated above. |

Admitting Women 1o Deep Springs College would better prepal.‘e_ both male and
female students for leadership roles outside_: of Deep Springs College, where women play an
important role, and will better prepare students at Deep Spongs College as leaders in the world

outside of Deep Springs. _ _
Therefore if this Court does not find that thv;* Deed of Trust can be construed to

allow the Trustees to admit male and female students, then, a judicial modification of the Deed of

Trust, pursuant to common-law equitable principles, to permit the education of women at Deep

Springs College is necessary to achieve the purpose of the trust.
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IV,
CONCLUSION.

Petitioner petitions this Court for a judicial _detenninaﬁun that the language of the
Deed of Trust allows the Trustees of the L. L. Nunn Truvst, in their discretion, to use the trust
property to fund the education of women, as well as men, at Deép Springs College. Such
interpretation is warranted because it is consistent with the broad discretion granted to the Trustées
in the Deed of Trust. |

If the Court does not construe the language of the Deed of Trust to permit the:
education of both men and women at Deep Springs College, Petitioner petitions this Cowt for a
judicial modification of the Deed of Trust to permit uss of the trust for the education of womeén, in
addition to men, at Deep Springs College. Such modification is warranted under Frobate Code
section 15409 because, due to ¢ircumstances not known nor anticipated by L. L. Nunn, the
caontinuation of the Trust under its current terms would defeat or substantially impair the
accomplishlﬁent of the purposes of the Trust. In the alternative, such ﬁmdificaticrn is warranted
under the common law because such modification is necessary to accomplish the purpose of L. L.

Nunn in executing the Deed of Trust.

: v

REQUEST FOR JUDICIAL NOTICE
Pursuant to Evidence Code Sections 451 Petitioner respectfully requests this Court

to take judicial notice of the following document: Excerpt from Words and Their Uses Past and
Present: A Study of the English Language by Richard Grant Wright and published in 1927
{“Exhibit “A"}. _
Pursuant to Ca]jfomia Evidence Code section 451{e}, the court shall take judicial
notice of “[t]he true signification of all Englis.h words and phrases and of all legal expressions.”
The excerpt frmﬁ Wards and Their Uses Past and Present: A .S’.ruaj) of the English Languag&_
(attached as Exhibit “A") describes the meaniﬁg of the word “men,” an English word, asused in
1927.
LR
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Exhibit “A” should accordingly be judicially noticed.
A true and correct copy of Exhibit “A” is aﬁached hereto.
DATED: February 3, 2012
BAKER I'vIANDCK & JENSEN, PC

,//, Joow e R
By: - wd/i%vﬂu W,f_,g,gj

Chirtstophet I Campbell "
Jeffrey A. Jaech
Attorneys for Petitioner DAVID HITZ
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Excerpt from Fords and Their Uses Past and Present: 4 Study of the English Language
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CHAPTER VII

FORMATION OF PRONOUNS. — BOME. ~— ADJECTIVES
IN EN. — EITHER AND XNEITHER. — BHALL AND
WILL

' FDRHA.TIDH OF PRONOUNSA

Two correspondents have Jaid hefore me the great
need — which they have discovered — of a new pro-
noun in English, and both have suggested the same
means of supplying the defieiency, which is, in the
words of the first, ¢ the use of en, or some more eu-
phaninuu substitute, as a personal pronoun, common
gender.”” “A deficiency exists there,” he glibly
¢ontinues, “and we should fll it.” My other corre-
spondent has a somewhat juster notion of the magni-
tode of hia proposition, or, as I should rather say,
of its epormity. But still he insists that a new
pronoun is “universally needed,"” and as an example
of the inconvenience cansed by the want, he gives
the followirg sentence : ~—

o If 8 person wishes to sleep, they must n’t eal choese fur
supper.”

“{f pourse,”” he goes on tu 887, t“that is incorrset ;
yet almost every ope would say they.” That I
venture to doubt. ¢ Few would eay in common
conversation, ¢ If a person wishes to sleep, he or she
must 't eat cheess for supper.” It is too mueh troun-
ble. We must have a word to take the place of is
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FORMATION OF PRONOUNS 22d

or she, Ais or hers, him or her, otc. . . . An the
French make tha liitle word en auswer a great many
purposes, suppose we take the same word, give it an
English pronunciation (or any other word), and make
it answer for any and every case of that kind, and
thus tend to simplify the language.”

To all this there are two sufficient replies. Fimt,
the thing can’t be done; last, it iz not at all neces-
sary or desirable that it should be dome. Aund to
consider the last point first. There is no such
dilemmas, a3 the one in question. A speaker of com-
mon senseé and common mastery of English would
suy, “If a man wishes to eleep, he must not eat
cheese at supper,” 1 where man, a8 in the word man-
%ind, is used in a general sense for the species. Any
objection to this use of man, and of the relative
pronoun, i¢ for the consideration of the next Woman's

" Rights Convention, at which I hope it may be dis-

oussed with all the grevity beseeming its momentous
significance, But as a slight coniribution to the
amenities of the ocoasion, I venture fo suggest that
to free the language from the eppression of the sex
and from the outrage to its dignity, which bave for
eenturies lurked in this use of maen and Ze, it is not
necessary to say, “If a person wishes to sleep, en
mustn’t ent cheese for wupper,” but merely, as the
speakers of the best English now say, and have said
for generations, * If ones wishes to sleep, one mustn's,
ete.” One, thus nsed, is & good pronoun, of healthy,
wellorooted growth. And we have in some another
word which aupplies all our need in this respect with-
out onr going to the French for their over-worked

} Unlots we mean that the supper consisted entlrely or chiefly of
cheese, wa shonld not say cheass /br anpper, but chaess @l supper,
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